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ABSTRACT

The number of outstanding clinical claims that are yet to
be resolved as well as their associated estimated costs
are at a record high in Ireland. By the end of 2022, the
Irish government face 3875 active clinical claims which
are expected to cost €3.85 billion in total. This does not
account for future claims yet to be brought. The financial
burden will be borne by the Irish healthcare system which
is already facing unprecedented pressures on its services
and staff. If current trends continue, the opportunity costs
of the current medicolegal landscape will impact the
future provision of healthcare. Aside from the financial
consequences, clinical claims have numerous negative
impacts on all parties involved. Gaining an understanding
as to why claims and costs continue to increase relies on
access to, and analysis of high-quality patient safety data,
including learning from previous litigation. Addressing

the causal and perpetuating factors requires efficient
implementation of evidence-based recommendations
through engagement with stakeholders, including

the public. It is necessary to continuously assess the
implementation of recommendations as well as measure
their impact. This is to ensure that novel efforts from

this point onwards do not suffer the same fate as many
previous recommendations that, because of a lack of
follow-on research, appear to go no further than the page
of the report they are written. Action is required now to
change the course of the currently unsustainable trajectory
of the Irish medicolegal landscape.

INTRODUCTION

The cost and quantity of outstanding clin-
ical claims in Ireland are rising year on year.'
Now standing at €3.85billion, the estimated
amount required to manage and settle clin-
ical claims involving the State Claims Agency
(SCA) is at a record high.?” This figure repre-
sents a 65.2% increase over byears since 2018
and a 270.2% increase over 10 years since
2013%**° (figure 1).

As the estimated cost of claims has
increased, so too has the annual number of
outstanding clinical claims. At the end of
2022, there were 3875 active claims that have
yet to be resolved.” The 21.2% increase over
the past byears contrasts with a decline in the
previous 5 years® *° (figure 1). The increase
in cases after 2017 was partially attributed to
an increase in mass action claims involving

23 Dearbhaile C Collins ® ,*°

cervical cancer screening and transvaginal
implants. However, when mass action claims
are excluded there is still an underlying trend
showing an increase in cases since 2017.” The
trajectory of liability is unsustainable and its
opportunity cost is significant.

The Health Service Executive (HSE) is
Ireland’s publicly funded healthcare system,
equivalent to the UK’s National Health Service
(NHS). The SCA manages clinical claims on
behalf of the HSE which results in the SCA
being the indemnifier in 90% of all clinical
claims in Ireland.® The remaining 10% are
covered by private indemnity providers. In
Ireland, litigation costs are resourced from
the healthcare budget as the HSE reimburses
the SCA for settlements and associated costs.”
While estimated clinical claims’ costs have
increased by 270.2% since 2013, the health
budget has increased just 54.5%.%° " If these
trends continue, the long-term financial
sustainability of the Irish public healthcare
system may be jeopardised.

Contributory factors to rising claims

Despite the increasing number of clinical
cases and their costs, there is a lack of specific,
detailed data related to the types of claims
and the breakdown of costs which limits the
understanding about the complexity and
severity of the issue. Reasons for pursing
legal action vary from case to case. However,
research has demonstrated that a commonly
cited reason is compensation for losses, both
tangible and intangible."' Some events, for
example, catastrophic birth injuries, result
in an overwhelming financial burden and
services provided by the state are often inad-
equate.’’ In 2010, a report published by an
expert working group recommended that the
SCA pay plaintiffs periodic payment orders,
as opposed to a lump sum, in the cases of
catastrophic injury where long-term perma-
nent care is required.’ The periodic payments
were implemented in 2017, but by 2019 the
Irish High Court found that the index used
for estimating future inflation was inadequate
and ‘would not meet the cost of future care
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needs of catastrophically injured people’.' This reason
for litigation is yet to be addressed adequately.

Litigation can be pursued to seek accountability."
However, this is not always achieved. Localio et al exam-
ined the relationship between malpractice claims and
adverse events caused by negligence. They found that
medical-malpractice litigation ‘infrequently compensates
patients injured by medical negligence and rarely iden-
tifies, and holds providers accountable for, substandard
care’."® Alternative routes for accountability may be more
appropriate than litigation.

A feeling of not being given an explanation or an
apology is often a factor, if the not the driver, of many
claims.*'' ¥ However, legal action seldom addresses these
aims. An Irish study explored the emotional burden and
impact on both the plaintiff and medical practitioner.
One barrister commented that they had never seen “a
plaintiff [celebrate] when they win”."> This can be due to
the failure of the system to address extralegal aims such
as a desire for communication, openness, an explanation
or an apology."”

Open disclosure may address these reasons for litiga-
tion. Its significance grew after a controversy involving
Ireland’s cervical cancer screening programme, Cervi-
calCheck, which resulted in over 360 legal claims.'* In
2015, internal audits were conducted to retrospectively
reanalyse previous cytology of women who had devel-
oped interval cervical cancer. In the case of 206 women,
cytology previously classified as normal was reclassified.
The intention of the audits was quality improvement and
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the women involved were not informed of the process
nor the reclassification.'”

In 2018, a scoping inquiry into this controversy was
conducted and it found that CervicalCheck was operating
at international standards and there was no evidence of
laboratory underperformance.'* However, the inquiry
did find that Ireland’s ‘policy and practice in relation
to open disclosure is deeply contradictory and unsatis-
factory’.!* Thereafter, the Patient Safety Bill 2019 was
published providing the legislative underpinning for
mandatory open disclosure.'® Further work is required
to implement mandatory open disclosure in practice as
doing so has different challenges in various healthcare
contexts.'” Nevertheless, establishing alternative ways of
addressing peoples’ reasons for pursuing litigation is vital
to reduce the escalating trend.

Impacts of rising claims

The second victim of medical error is the medical profes-
sional involved and they too need recognition and
support.'® For the doctor, the emotional and psycholog-
ical impact can progress from initial shock and worry to
profound numbness, guilt and isolation."” The protracted
legal process can prevent those involved from moving on
and is compounded by the need to continue practising
during resolution of the claim.®'? 9%

Experiencing litigation or a serious adverse event
impacts medical practice.”’ ** Physicians have reported
commonly altering their practice due to risk of litigation.*”
Such changes include avoidance of complication-prone
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procedures and of complex patients. In a survey of
surgical practice in Ireland, over half of respondents
had a medical negligence claim made against them.
All reported practising at least one defensive medicine
behaviour occasionally, over one-third were considering
early retirement as a result of the current medicolegal
climate and one in five would consider emigrating due to
a fear of being sued.” Similarly, a survey of Irish obstet-
rics and gynaecology trainees noted a negative impact
on patient interactions and perception as well as recruit-
ment with one trainee commenting that ‘the current
litigation-heavy, fear-inducing, undermining system
makes me reconsider my life choice almost every day’.**
In a survey of Irish obstetrics and gynaecology consul-
tants, one described how litigation ‘leaves you a bit on
edge... potentially practicing defensive medicines... you

are continuously apologising’.*®

Contributing factors to rising costs

In 2021, the SCA paid damages in 58% of all cases
which totalled €357.4m and was an increase of €35.8m
compared with 2020." 7 Part of the cost of managing
and resolving a clinical claim is legal fees. In 2022, the
total agency and legal costs were reported to be close to
€31m and the total plaintiffs’ legal and other costs were
€53.93m.” Legal costs account for 24% on average of
the total cost of a claim.” An expert group published a
‘Review of the Administration of Civil Justice” in 2020 and
found that ‘Ireland ranks among the highest-cost jurisdic-
tions internationally for civil litigation”.*

In the same year, a separate expert group published a
report which reviewed the law of torts and the current
systems for the management of clinical negligence claims
in Ireland. Despite the group being ‘firmly of the view
that our current legal system urgently requires reform’, it
did not recommend the introduction of a no-fault system
similar to New Zealand, the establishment of a Medical
Injuries Assessment Board or a change in fees.® With no
major reforms to the current legal system on the horizon,
tackling the unsustainable trajectory of clinical claims
and costs in the short-term will be within the constraints
of the current system.

The SCA has outlined that a small number of high value
claims which relate to maternity services and catastrophic
injuries account for a substantial proportion of their
outgoings. At the end of 2022, there were 914 active mater-
nity care claims which is 23.6% of the total 3875 active
claims. However, their estimated cost reportedly accounts
for 63% of the total outstanding liability.” The SCA also
described 365 active catastrophic injury claims which is
9.4% of the 3875 active clinical claims but accounts for
€2.8bn or 72.7% of the outstanding liability.* A cata-
strophic birth injury may include cerebral palsy/neonatal
encephalopathy or death. It is unclear what constitutes
a maternity care claim and a catastrophic injury claim.
Therefore, calculating overlap is not possible. Neverthe-
less, they are responsible for a large proportion of cases
and costs. The 2023 Irish healthcare budget for women’s

health is €32.3m, in contrast an outstanding liability of
€2800m is associated with catastrophic injury claims.? 7
This means that significant financial resources will be
spent on managing and resolving clinical claims rather
than managing and improving clinic services.

Patient safety improvement strategies, which could
reduce clinical claims and costs, such as a national health
record have stalled. Ireland is one of four countries in
the European Union which does not have a fully func-
tioning electronic health record (EHR) and one of five
countries which does not have an ePrescription system.**
An integrated EHR would reduce the risk of errors,
enhance efficiency and cut costs in the long run.**>*! The
SCA has said that a lack of an EHR is a matter of concern
as the adequacy of records can be a major issue in clin-
ical claims.” Unfortunately, a business case for an EHR
was rejected in 2018 and has not been resubmitted on
the basis that it was necessary to see how the system will
work in the new national children’s hospital first which is
currently under construction and due to be completed in
March 2024.%

Adequate staffing is essential for medical error reduc-
tion.” A recent report by the Economic and Social
Research Institute in Ireland forecasts that an addi-
tional 15000 healthcare staff are required by 2035
in a system where there are already significant short-
ages.” ** These staffing issues will compound patient
safety concerns.”® " On 3 January 2023, the highest
ever number of admitted patients without hospital beds
in Treland was recorded, with 931 patients on trolleys.™
An increasing number of doctors are emigrating based
on experiences of training and working in an ‘an over-
stretched, understaffed health system’.*” * Humpbhries et
al demonstrated that despite improving economic condi-
tions in Ireland, the emigration of doctors to Australia
has not decreased as was expected.*' In 2005, 22 doctors
in Ireland were issued with working visas. In 2018, this
increased to 221 and in the first 9months of 2022, this
has doubled to 442.* *! The emigration of doctors from
Ireland is now at a record high at a time when burdens on
the healthcare system are immense.

Data relating to clinical claims
The SCA has a unique position in that it manages 90%
of all clinical claims in Ireland, and therefore, has large
amounts of data related to patient safety though a claims
perspective.® The SCA has an obligation to advise and
assist the HSE on ‘the management of litigation risks and
the enhancement of the safety of service users or patients
to minimise the incidence of claims and the liabilities of
the state’.” Despite having the legislative remit, the SCA
does not routinely evaluate the implementation of the
their recommendations in the healthcare system. These
evaluations could reduce clinical claims and improve
patient safety.”

The HSE has a statutory obligation to record patient
safety incidents on the National Incident Management
System (NIMS), which is owned by the SCA.* Capturing
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no-harm events, near-miss events and events that resulted
in a claim is of vital importance to improve patient safety.
However, only 25% of incidents that resulted in clinical
claims received between 2017 and 2021 were reported by
the HSE using NIMS.” In general, the number of patient
safety incidents recorded in NIMS is approximately 50%
of incidents that are estimated to occur.*’ Lessons cannot
be learnt from incidents that are not captured. In a gover-
nance review, the Health Information Quality Authority
(HIQA) recommended that the HSE and the SCA
‘formalise the governance structures for collaborative
work on projects...to ensure the NIMS data are used to
their maximum potential’ and that there is scope for an
improved approach to the use of incident data to improve
patient safety.* Policy-makers in both the HSE and SCA
could focus on creating greater cohesion between the
agencies to maximise incident data collection, analysis
and distribution.

In other countries, including the UK, there is a greater
emphasis on the dissemination and use of national inci-
dent data. As well as the the Getting It Right First Time
(GIRFT) litigation workstream, the NHS has data from
their National Reporting and Learning System avail-
able online in accessible formats with an emphasis on
consistency across all data users.** In addition, Organisa-
tion Patient Safety Incident Reports are published every
6months.* Data sharing is key to facilitating system-wide
improvements and the HIQA governance review has
advised ‘the HSE, with support from the SCA, to develop
an overarching data quality framework’.* Only then can
harm be reduced, safer care provided and spending on
clinical negligence minimised.* *

When risk management strategies have been proposed,
follow-through and actions haven’t always occurred. In
2017, the SCA published a comprehensive review titled
‘National Clinical Incidents, Claims and Costs Report-
Lessons learnt, a 5-year review: 2010-2014’. The aim of
the report was to ‘help improve patient safety by analysing
and interrogating national data’ and contained many
suggestions for different specialities based on reviewing
previous clinical claims or incidents.” In 2019, the SCA
issued a report on claims and incidents related to ‘slips,
trips and falls’ between 2014 and 2018 and included
risk mitigating strategies.*” To our knowledge, there has
been no follow-on research to investigate whether either
reports’ suggestions were implemented or the reports’
impacts on claims since their publications.

In Ireland, many inquiries related to healthcare have
been carried out, particularly in maternity services.
An external inquiry aims to establish the facts around
issues or events of public concern and importance. An
Irish study examining the content of maternity enquiries
found that 9 reports contained 258 recommendations
and, on average, a recommendation only contained 3 of
the 5 necessary characteristics of a ‘SMART” aim: specific,
measurable, achievable, realistic and time-bound. It was
unclear who had responsibility for implementation of the
recommendations in 90% of the inquires.* Furthermore,

there are no formal systems in Ireland to assess if any of
the recommendations were implemented. The authors
highlight that it is unclear who is responsible to follow-up
on implementation and who is accountable if there is no
implementation.” Recommendations from reports and
inquiries should be SMART, accountability should be
clear and implementation should be assessed because as
described by Macrae ‘the search for safety starts, rather

than ends, with incident reports’.*

Improving the Irish medicolegal landscape

Improving patient safety, reducing risk and clinical
claims requires a comprehensive approach which exam-
ines no-harm events, near-miss events and adverse events
which did not result in a legal claim. However, lessons
learnt from litigation have been used in the past to
formulate clinical guidelines.”’ A review of patient
safety research carried out since 2000 in Ireland found
that just one paper out of 31 included data from clinical
claims.”® Internationally, research examining litigation
claims have been successful at influencing change. The
best example is the findings of the American Society of
Anaesthetists Closed Claims Project which contributed
significantly to the formulation of standards regarding
endotracheal intubation, ulnar nerve injury, spinal cord
injury and airway trauma.”® Improving medical guide-
lines is a central component to addressing patient safety
concerns and guidelines can be informed by clinical
trials and research, however, learning from previous clin-
ical claims is an underused evidence-based method of
enhancing medical practice guidelines which should be
further explored.

The NHS Resolution, which is the UK’s equivalent of
the SCA, launched ‘Learning from Litigation Claims:
GIRFT and NHS Resolution best practice guide for clini-
cians and managers’.** Since then, access to claims’ data
and standardised analyses have improved. The GIRFT
programme advocates and facilitates practical, clinical
changes based on learnings and recommendations from
NHS claims.** °*® Implementing a similar programme
here could have similar benefits and allow learnings from
previous claims to inform patient safety improvement
strategies. However, a central aspect of such a programme
should be assessments and audits of the implementation
and effectiveness of any recommendations.

An example of tackling the Irish medicolegal land-
scape is the establishment of the National Neonatal
Encephalopathy Action Group, which involves the SCA,
the Irish Government’s Department of Health and the
HSE’s National Women and Infants Health Programme
(NWIHP). The aim of this risk management group is to
‘to identify and address issues relating to avoidable inci-
dents of neonatal encephalopathy...and improve the
quality of care within maternity services’.”” The group’s
four work streams include a National Obstetric Clin-
ical Advisory Group, the creation of a maternity-specific
adverse event review tool, mandatory training in fetal
monitoring and obstetric emergencies and progressing
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practice and supportive technology.” With regard to
implementation and accountability, NWIHP publish an
annual report available publicly online which contains a
brief update on the progress of the four work streams.”™*!
To date, there is no publicly available document outlining
the specific goals and aims of the programme nor is there
clarity on the responsibilities of the different agencies
involved, those being NWIHP, SCA and the Department
of Health.

The HSE’s NWIHP has also founded an ‘Obstetric
Event Support Team’, however, ‘the responsibility of
carrying out the review’ of the event and ‘accountability
remain with the hospital’.”! There is an oversight group
for this team and engagement with the team is a fixed
agenda item on the NWIHP and maternity network meet-
ings." While these strategies and groups may represent
movement in the right direction, there is guarded opti-
mism that they will result in tangible risk reduction.”*™*

Additional measures being taken to improve the Irish
medicolegal landscape include the recent announce-
ment by the Irish Department of Health in February
2023 that an interdepartmental working group is to be
established and will focus on high value claims.” Its terms
of reference are extensive. They range from examining
increasing costs and addressing patient concerns to accel-
erating legal system changes and considering mass claims’
policy.”® Furthermore, the implementation of a preaction
protocol is being amended by the Irish Department of
Justice.® A preaction protocol sets out requirements that
must be complied with before a claim is brought.®” Its
benefits include an ‘earlier engagement between the
parties...well in advance of a court hearing’ which can
help avoid the trauma of revisiting the event, reducing
the time frame to closure and minimising legal costs.® "
Mediation is also included in the pre-action protocol.
Currently, mediation is underused in Ireland compared
internationally for a multitude of reasons, including a
lack requesting by plaintiff solicitors, time constraints and
availability.®® However, mediation can address many of
the extralegal aims of patients, such as receiving an expla-
nation, and can reduce the costs associated with clinical
claims.? %%

Although not currently planned, an additional method
to address the unsustainable medicolegal landscape in
Ireland could be to involve the citizens’ assembly. This
is a Government of Ireland supported group of people
from randomly selected households who meet to discuss
important legal and policy issues. The group develop
draft recommendations and vote on each. Thereafter,
they report their recommendations to the legislature
who debate and respond to each recommendation.
Over the past decade, citizens’ assemblies have been
instrumental in bringing change to the Irish constitu-
tion around issues such as same-sex marriage, abortion,
gender equality, biodiversity loss and local government
structures. As mentioned, the increasing costs and claims
are unsustainable for financial and non-financial reasons.
A citizens’ assembly may be an appropriate forum to

begin understanding the general populations’ opinions,
perceptions and feelings about how to address clinical
claims and their associated costs.

CONCLUSION

While progress is being made, the escalating trends of
clinical claims and their costs are unsustainable. At the
centre of each of these claims is a patient and their family.
Any harm or suffering which was potentially preventable
is deeply traumatic. Improving patient safety in health-
care systems overall has been shown to reduce avoid-
able harm.” The solution to the current growing crisis
is multifaceted and will require a whole of Government
approach and societal recognition of the growing impact
to patient care posed by the opportunity costs of the
current landscape. In the short term, a greater culture of
learning from litigation and medical error would reduce
future burdens. In the long term, legislative change may
be required before the spiral of increasing costs compro-
mises needed developments in already overburdened
systems and accelerates litigation further.
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