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Introduction

Correctional systems are traditionally sex-segregated and 
thus do not easily accommodate trans people, whose  
gender differs from that assigned at birth. Trans is an 
umbrella term including people who are trans men, trans 
women, non-binary, genderfluid, and, within the Australian 
and New Zealand (NZ) context, Sistergirl, Brotherboy, 
takatāpui, irawhiti, fa’afafine, fakaleiti and akava’ine 
(Kerry, 2014; Schmidt, 2011; Tan et al., 2019a). Trans peo-
ple in prison are more vulnerable than the general prison 
population to violence, harassment and the negative physi-
cal and mental health impacts of stigma, discrimination 
and lack of access to gender-affirming care (Hughto et al., 

2022; Phillips et al., 2020; Rogers et al., 2023; Utnage, 
2023). They require special considerations to protect their 
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health and safety, as well as to prevent ‘erasure of their gen-
der’ (Brömdal et al., 2023: 43) and identity (Brömdal et al., 
2019a). Sex segregation of prisons results in a range of con-
cerns for trans people and prison administrators, including 
housing, provision of adequate healthcare and availability 
of clothing, personal care, cosmetic and other grooming 
items for diverse gender expressions (Sumner and Sexton, 
2016). Thus, specific policies are required to address these 
concerns.

Although correctional services are charged primarily 
with maintaining community safety and security of their 
facilities, they also hold a duty of care towards the people 
in their custody (Blight, 2000; Lynch and Bartels, 2017). 
Policy development is influenced not only by the bureau-
cracy of the institution, but also by societal and cultural 
attitudes, politics, legal cases and stakeholder interests, e.g. 
trans community groups (Whiteford, 2001). Conservative 
media narratives claiming trans people are dangerous 
(Bindel, 2023; Reinl, 2023; Rutherford, 2023), affect soci-
etal attitudes and stigmatise trans people (Hughto et al., 
2021; McInroy and Craig, 2015). In NZ, there has been a 
significant increase in the volume and harmful tone of 
hatred towards trans people in the past year (Hattotuwa 
et al., 2023). The rise in violent and genocidal ideas about 
trans people in online forums corresponds with a British 
anti-transgender activist Australasian tour in March 2023, 
and with increased local and international disinformation 
activity using a false narrative that trans people are a threat 
to cisgender women and children. This perception of 
heightened risk has historically dominated correctional 
policies which have adopted a ‘genitalia-based’ approach to 
housing trans people over an ‘identity-based’ approach 
(Jamel, 2017: 162). Policies with genitalia-based place-
ment have been influenced by concerns about perceived 
sexual risks towards cisgender women in prison, such as 
sexual assault and pregnancy (Mann, 2006; Stohr, 2015; 
Sumner and Jenness, 2014). However, research has shown 
trans women placed in men’s prisons experience dispropor-
tionate rates of sexual violence (Jenness et al., 2007). They 
are also more likely to be misnamed and misgendered 
(Jenness, 2021), and unable to access gender-affirming 
healthcare (Brown and McDuffie, 2009), appropriate cloth-
ing, personal care and grooming items to maintain their 
gender expression (Brömdal et al., 2023). It appears the 
duty of care correctional services hold towards trans people 
has been deprioritised over others in the prison system.

Australia and NZ are signatories to the United Nations 
(UN) International Covenant on Civil and Political Rights 
and the Convention against Torture and other Cruel, 
Inhuman or Degrading Treatment (UN, 1966, 1984), which 
protect all prisoners, including trans people, from discrimi-
nation. Anti-discrimination legislation in Australia explic-
itly prohibits discrimination based on gender identity (Sex 
Discrimination Act 1984 [Cwlth] s. 5B). In NZ, the Human 
Rights Act 1993 s. 21 prohibits discrimination based on 

sex, which is considered to include protection for trans 
people based on gender identity (Gwyn, 2006). Based on 
recommendations from the NZ Human Rights Commission 
(NZHRC) and Royal Commission of Inquiry into the 2019 
Christchurch terrorist attack, the current NZ government 
have agreed in principle to improve protections against 
hatred and discrimination, including an amendment of the 
Human Rights Act prohibiting discrimination based on gen-
der identity and gender expression (Faafoi, 2021; New 
Zealand Human Rights Commission [NZHRC], 2020). The 
matter is currently being reviewed by the NZ Law 
Commission (Geiringer, 2023). In addition, human rights 
for trans people in prison are detailed in the UN Standard 
Minimum Rules for the Treatment of Prisoners (the Nelson 
Mandela Rules), the Yogyakarta Principles and the 
Yogyakarta Principles Plus 10 (International Commission 
of Jurists [ICJ], 2007, 2017; UN, 2015). These rights 
include safety, respect, non-discrimination and dignified 
treatment in accordance with one’s gender identity. Thus, 
breaches of anti-discrimination legislation or human rights 
obligations may occur where policies do not adequately 
protect the rights of trans people in prison (Blight, 2000; 
Lynch and Bartels, 2017).

Mental health of trans people

Gender diversity is common in many cultures and is not 
pathological (Coleman et al., 2022). However, some trans 
people experience gender dysphoria or distress secondary 
to the discrepancy between their gender identity and gender 
assigned at birth (American Psychiatric Association [APA], 
2013). Research suggests gender affirmation can reduce 
negative mental health outcomes and gender dysphoria 
(Russell et al., 2018; Swan et al., 2023; Tordoff et al., 2022; 
Turban et al., 2022; White Hughto and Reisner, 2016).

Parallel to this, trans people are disproportionately 
affected by mental illness, addiction, self-harm and suicide 
as a result of minority stress (Coleman et al., 2022; Franks 
et al., 2022; Reisner et al., 2016a; Strauss et al., 2021a; 
Valentine and Shipherd, 2018). Minority stress refers to the 
impact of stigma, prejudice and discrimination towards 
people in marginalised groups (Meyer, 2003). Minority 
stress is compounded by intersectionality for those with 
multiple marginalised identities, such as indigenous trans 
people or trans women (Clark et al., 2023; Tan et al., 2019b; 
Wesp et al., 2019). Protective factors including social sup-
port, connectedness and pride have been shown to mediate 
the negative effects of minority stress and promote resil-
ience (Du Plessis et al., 2023; Testa et al., 2015).

Gender Minority Stress and Resilience (GMSR) theory 
describes internal and external stressors that negatively 
impact trans people’s mental health and protective resil-
ience factors (Testa et al., 2015). At a structural level, pol-
icy can directly affect distal stress factors such as 
gender-related discrimination and non-affirmation of 
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gender identity, and increase the risk of interpersonal distal 
stress factors (gender-related rejection and victimisation) 
(Tan et al., 2021). These experiences may lead to the devel-
opment of proximal stress factors (internalised transphobia, 
negative expectations of further abuse and gender identity 
concealment). Stigma and negative expectations are also 
barriers to trans people accessing mental healthcare (Ellis 
et al., 2015; Strauss et al., 2021b). The Royal Australian 
and New Zealand College of Psychiatrists (RANZCP) rec-
ognise the negative mental health impact of discrimination 
and marginalisation, and therefore the importance of pro-
viding culturally competent mental healthcare for trans 
people (RANZCP, 2021).

Trans people in prisons

Estimates of the prevalence of trans people in prisons  
are limited by data collection on legal binary gender only, 
as well as stigma and safety risks that discourage self- 
identification (Brömdal et al., 2023, 2019b). However, 
what few studies are available suggest trans people, partic-
ularly trans women of colour and indigenous trans women, 
are incarcerated at disproportionately high rates (Clark 
et al., 2023; Sanders et al., 2023). In the United States, 
trans and gender-diverse people had a lifetime incarcera-
tion prevalence of 16%, compared with 2.7% of the general 
population (Grant et al., 2011). The Australian Institute of 
Health and Welfare (AIHW, 2015) reported six trans people 
entered prison in 2015, out of a total of 1011 prison entrants. 
Brömdal et al. (2023) found 68 trans persons were incarcer-
ated in Queensland between 2014 and 2020. More recent 
Australian prison population statistics have not included 
the number of incarcerated trans people (Australian Bureau 
of Statistics [ABS], 2023; AIHW, 2019]. In NZ, 35 trans 
people were reportedly held in custody in 2020 (Leota, 
2020). Little is known about incarceration rates of gender 
minority subgroups, such as non-binary people (Jacobsen 
et al., 2023). Research suggests the higher rate of incarcera-
tion of trans people is linked to abuse and rejection, hous-
ing instability, substance use problems, problems accessing 
healthcare, survival theft, survival sex work and bias within 
the police and justice systems (Clark et al., 2023; Sanders 
et al., 2023). The decriminalisation of sex work in NZ may 
have resulted in lower rates of incarceration of trans women 
in NZ (Gilmour, 2020).

The predominantly cisnormative gender binary system 
within prisons leads to amplification of minority stress for 
trans people (Du Plessis et al., 2023; Rodgers et al., 2017; 
Van Hout and Crowley, 2021). Trans people have been 
found to experience higher rates of harassment, physical 
abuse and sexual violence than the general prison popula-
tion from other persons in prison and custodial staff (Brooke 
et al., 2022; Hughto et al., 2022; Mitchell et al., 2022; Van 
Hout et al., 2020). Among trans populations in prison, trans 
people of colour, indigenous trans people, trans women and 

non-binary people have been found to have the highest 
rates of victimisation (Grant et al., 2011; Hughto et al., 
2022; Lydon et al., 2015). However, there have been only a 
few studies looking at the experience of Indigenous and 
Pasifika trans people in Australian and NZ prisons (Clark 
et al., 2023; Hansen-Reid, 2011; Sanders et al., 2023; 
Wilson et al., 2017), and, to our knowledge, none including 
non-binary people. Research has found issues with access 
to safe gender-affirming healthcare for trans people in 
Australian and NZ prisons (Lynch and Bartels, 2017; 
NZHRC, 2020). Misgendering, misnaming, restricted 
access to clothing or grooming items and barriers to con-
tinuing or accessing gender-affirming healthcare in prison 
can increase the risk of gender dysphoria, depression, self-
harm and suicide (Coleman et al., 2022; Grant et al., 2011). 
Physical and mental healthcare provision for trans people 
in prisons may be affected by structural factors, e.g. lack of 
clinician training and restrictive policies, as well as biases 
and limited cultural competence by healthcare providers 
(Clark et al., 2017). Trans people face these issues in addi-
tion to the stressors faced by all incarcerated people, with 
higher rates of substance use disorders, mental illness, self-
harm, suicidal ideation and inadequate availability of men-
tal healthcare in prisons (Browne et al., 2022; Fazel et al., 
2016; Monasterio et al., 2020).

Housing is a particularly complex issue for trans people 
and prison administrators. Studies have shown a genitalia-
based approach is followed in prisons in the United States, 
United Kingdom, Ireland, Canada and Australia, discrimi-
nating against trans people who have not undergone phal-
loplasty/vaginoplasty (Hughto et al., 2022; Rodgers et al., 
2017; Van Hout et al., 2020; Wilson et al., 2017). In NZ, 
initial placement has been based on birth certificate, which 
disproportionately affects trans people from low income 
backgrounds due to the prohibitive barriers and costs in 
seeking legal gender affirmation (Cassaidy and Lim, 2016; 
Swan et al., 2023). However, the Births, Deaths, Marriages, 
and Relationships Registration Act 2021 (NZ) which came 
into effect on 15 June 2023, enables amendment of sex on 
birth certificates based on self-identification. Although 
identity-based placement is more consistent with anti-dis-
crimination legislation and a human rights approach, quali-
tative research of trans people who have been incarcerated 
shows diverse views on housing (Brömdal et al., 2019b). 
For example, trans men may prefer to be in a women’s 
prison due to the increased risk of harassment and abuse 
they face in men’s prisons (Mann, 2006). Alternatively, 
some trans women have expressed a preference to be 
housed in a men’s prison due to the perceived risk of vio-
lence from other women, or to seek protective, romantic or 
sexual relationships with men (Brömdal et al., 2023; 
Jenness and Fenstermaker, 2014; Wilson et al., 2017). 
Further complexities arise regarding the placement of non-
binary people within the strictly gender binary prison sys-
tem (Van Hout and Crowley, 2021).
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Trans people are often segregated or isolated from oth-
ers in prison, within a narrative and ethos for optimising 
safety and security (Phillips et al., 2020; Van Hout et al., 
2020). However, placement in protective custody or admin-
istrative segregation may limit access to opportunities such 
as work, education, rehabilitation, socialisation and exer-
cise (Jamel, 2017; Mann, 2006; Sumner and Jenness, 2014). 
Isolation may also lead to trauma, psychological distress, 
self-harm and suicide (McCauley et al., 2018; Phillips 
et al., 2020). Another option is the creation of correctional 
facilities solely for trans people. Maycock (2020) found 
trans people had differing views on a prison with a transgen-
der wing in Scotland, with benefits for non-binary people, 
sense of community and support identified as positive fac-
tors. However, some trans people said they may not neces-
sarily get along with other trans people and did not like to 
be treated differently based on their trans status (Maycock, 
2020). Furthermore, building a separate facility is costly 
and resource constraints may limit availability of services 
and programmes for trans people incarcerated in different 
settings. The heterogeneity of views among the trans com-
munity highlights the importance of individual assessment 
considering the person’s self-defined gender identity, safety 
and preference (Brömdal et al., 2019a; Sevelius and 
Jenness, 2017).

Policy reviews

Policy change can provide the foundation for whole-
incarceration-setting approaches to improve conditions 
for trans people in prison (Brömdal et al., 2019a; Murphy 
et al., 2023). Previous policy reviews in Australia and NZ 
have highlighted issues in relation to placement, name 
and pronoun use and access to gender-affirming health-
care (Blight, 2000; Cassaidy and Lim, 2016; Lynch and 
Bartels, 2017; Rodgers et al., 2017). This policy review 
will critically appraise current corrections policies regard-
ing the placement, treatment and access to gender-affirm-
ing healthcare for trans people in Australian and NZ 
prisons, with comparison to international human rights 
standards. It will also discuss how the policies are likely 
to impact GMSR factors and the mental health of trans 
people in prison.

Aims

1.	 To carry out a critical review of the current correc-
tions policies for the management of trans people in 
Australian and NZ prisons and their concordance 
with international human rights standards; and

2.	 To discuss the potential mental health implications 
of current corrections policies for trans people in 
Australian and NZ prisons utilising the GMSR 
model as a critical framework.

Method

A manual systematic search was done on the public adult 
corrections service website of each Australian state/territory 
and NZ (nine services in total) for publicly available correc-
tions policies or directives (henceforth referred to as poli-
cies) including the terms trans, transgender, non-binary, 
gender, placement, name, clothing, grooming, health, 
healthcare and treatment. An additional text search was 
done within any policies that could contain relevant infor-
mation, e.g. policies on reception procedures. Requests 
were also sent via email to corrections services of each juris-
diction for any additional or updated policies regarding 
management and healthcare for trans people in prison. 
Where corrections services identified that contracted pro-
viders were responsible for healthcare, e.g. Justice Health in 
Victoria and New South Wales (NSW), requests were also 
sent to these services for any relevant policies. Identified 
policies were reviewed and included if they contained con-
tent relevant to the following aspects of care:

•• Process and decision-making criteria for placement 
of people in prison who identify as trans;

•• Use of chosen names and pronouns in prison;
•• Access to gender-affirming clothing, grooming and 

personal care items in prison;
•• Access to gender-affirming healthcare, including 

hormone therapy or gender-affirming surgery, in 
prison.

For each jurisdiction, the relevant policy content was 
compared against international standards for the treatment 
of persons in prison (the Nelson Mandela Rules) and gen-
der-diverse persons (the Yogyakarta Principles) (ICJ, 2007, 
2017; UN, 2015). A similar style of analysis to the work of 
Ellery Gray et al. (2010) was carried out, in which legisla-
tion was compared against international human rights 
instruments with a focus on several different issues. Each 
jurisdiction received a score out of 15 based on concord-
ance with relevant human rights standards (summarised in 
Table 1 and explained below), with higher scores indicating 
a greater degree of concordance. The policy search, review 
and scoring were done by L.G.D.; then, the policies were 
independently reviewed and scored again by S.C.P. and 
A.B. Any discrepancies in scoring were discussed between 
the reviewers and an agreement was reached.

The findings were critically reviewed using the GMSR 
model as a framework to discuss the potential impact of the 
policies on the mental health of trans people in prison (Testa 
et al., 2015). A critical review using the GMSR model was 
considered the most suitable theoretical framework to ana-
lyse the mental health implications of these policies since 
they are not academic papers that can be subject to scien-
tifically informed critical appraisal.
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Table 1.  Summary of international human rights standards for trans people in prison.

Aspect of 
care Nelson Mandela Rulesa Yogyakarta Principlesb

Placement 1. � Placement in men’s/women’s prison should be based 
as much as possible on self-determined gender 
identity to avoid discrimination.

2. � Prison administrators need to protect the safety of all 
people in prison, including trans people.

1. � Trans people should be involved in decisions 
regarding their placement.

2. � Placement decisions should be appropriate to 
the person’s self-determined gender identity 
and should minimise risk of violence, abuse, 
harm and marginalisation on the basis of 
gender identity.

3. � People in prisons should have access to safe 
and dignified sanitation facilities.

4. � Protective measures for trans people should 
not involve more restriction of rights than the 
general prison population.

Name/
pronoun 
use

3. � Trans people should be allowed to use their chosen 
name and pronouns as they would in the community 
in daily interactions, even without a legal change of 
name/sex.

4. � Self-perceived gender, name and pronouns should be 
entered into file management system on admission.

5. � People in prisons should be able to express 
their identity with their own choice of name 
and pronouns.

Clothing/
grooming 
items

5. � Trans people should be allowed to either wear their 
own clothing or be provided with suitable clothing 
appropriate to their self-determined gender identity 
as they would in the community.

6. � Trans people should be able to access appropriate 
grooming facilities to maintain appearance in 
keeping with their self-respect as they would in the 
community.

6. � Trans people should be able to express and 
affirm their identity through dress and bodily 
characteristics, without discrimination on the 
basis of gender identity.

Gender-
affirming 
healthcare

7. � Trans people should have access to the same 
healthcare services as in the community including 
hormone, gender-affirming surgery or other gender-
affirming therapies.

8. � Trans people should be able to continue any 
hormone or other therapies they were using prior to 
incarceration.

7. � People in prisons have the right to the highest 
attainable standard of physical and mental 
health, which includes access to gender-
affirming treatment when needed.

aBased on Rules 1, 2, 3, 5, 7, 11, 18, 19, 24, 115.
bBased on Principles 3, 9, 17, 19, 35.

Human rights standards

The Nelson Mandela Rules describe imprisonment as a  
significant hardship due to loss of liberty, stating prison 
systems should avoid ‘aggravating the suffering inher-
ent in such a situation’ (UN, 2015: 3). They emphasise the 
right to treatment with respect, protection from inhuman 
or degrading treatment, including acts that cause either 
physical pain or ‘mental suffering’ (United Nations 
Human Rights Committee, 1992), and non-discrimination 
based on sex. Therefore, to prevent discrimination and 
additional suffering, trans people have a right to be placed 
in a prison consistent with their gender identity. However, 
the Nelson Mandela Rules maintain separate detention of 
men and women with no provision for non-binary people 
(UN, 2015).

The Nelson Mandela Rules state prison systems should 
aim to limit differences from community life that would 
lessen respect and dignity (UN, 2015). People in prison 
should be able to ‘maintain a good appearance’ and wear 
clothing that is not degrading or humiliating (UN, 2015: 6). 
Untried people should be permitted to wear their own cloth-
ing. Each person’s ‘self-perceived gender’ (UN, 2015: 4) 
should be recorded in the file management system. 
Therefore, as in the community, trans people should be 
addressed using their chosen name and pronouns and have 
access to items required to maintain expression of their 
gender identity in prison.

Similarly, equivalent healthcare services should be pro-
vided in prison as are available in the community (UN, 
2015), and services should enable continuity of care when 
a person is taken into custody. Trans people should thus be 
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able to access and continue gender-affirming treatment, 
noting some treatments such as gender-affirming surgery 
are not fully funded by Medicare in Australia (Rosenberg 
et al., 2021). Although gender-affirming healthcare, includ-
ing surgery, is publicly funded in NZ, accessibility remains 
a significant issue (Oliphant et al., 2018; Te Whatu Ora, 
2022).

The Yogyakarta Principles affirm self-defined gender 
identity as ‘one of the most basic aspects’ of a person’s 
‘self-determination, dignity and freedom’ (ICJ, 2007: 11). 
They state hormonal or surgical treatment should not be 
required for a person’s gender identity to be legally recog-
nised. Correctional facilities should have policies regarding 
placement and treatment of trans people which ‘reflect the 
needs and rights of persons of all .  .  . gender identities, gen-
der expressions, and sex characteristics’ (ICJ, 2017: 18). 
Consistent with the ‘right to treatment with humanity while 
in detention’ (ICJ, 2007: 16), trans people have the right to 
placement according to their gender identity to maintain 
their dignity and prevent further marginalisation, violence 
and abuse. However, the Yogyakarta Principles also main-
tain trans people should be involved in their placement 
decisions, allowing for personal preference of placement 
due to safety or other concerns. Measures to protect a per-
son’s safety, e.g. protective custody, should be no more 
restrictive than experienced by the general prison popula-
tion. Prisons must provide safe and dignified access to sani-
tation facilities without discrimination based on gender 
identity or expression. The right to freedom of opinion and 
expression includes the right to express ‘identity or person-
hood’ through choice of name, clothing or any other means 
(ICJ, 2007: 24). In addition, trans people should have ade-
quate access to healthcare, including gender-affirming 
treatment when desired, based on the right to the ‘highest 
attainable standard of health’ (ICJ, 2007: 22).

Results

An online search conducted in June 2022 and repeated in 
November 2022 and February 2023 found 33 publicly 
available corrections policies on the websites of the 
Australian Capital Territory Corrective Services (ACTCS), 
Corrective Services New South Wales (CSNSW), NZ 
Department of Corrections (henceforth Ara Poutama 
Aotearoa), Queensland Corrective Services (QCS), 
Corrections Victoria (CV) and Western Australia Corrective 
Services (WACS), of which 14 were included as they were 
relevant to the management of trans people (ACTCS, 
2022a, 2022b; Ara Poutama Aotearoa, 2016a, 2016b, 2020; 
CSNSW, 2017, 2021, 2022; CV, 2021, 2022; QCS, 2022, 
2023a, 2023b; WACS, 2022). The policies on the ACTCS 
website also referenced a specific policy for the manage-
ment of trans people in prison which was not available 
online (ACTCS, 2022a, 2022b). In response to email 
requests sent in August 2022, ACTCS, Northern Territory 

Correctional Services (NTCS) and Tasmania Prison Service 
(TPS) provided their policies specific to the management of 
trans people (ACTCS, 2018; NTCS, 2021; TPS, 2018). 
South Australia Department of Correctional Services 
(SADCS) did not have any available policies online and 
responded to an email in August 2022 that they were near 
finalising a new policy. However, there was no response to 
further email and phone requests in August 2022, November 
2022, January 2023 and February 2023 for a copy of the 
new policy. An archival version of the SA policy was 
reviewed instead (SADCS, 2018]. In addition, we received 
another Ara Poutama policy regarding the provision of gen-
der-affirming healthcare through the peer review process 
(Ara Poutama Aotearoa Health Services, 2021). We did not 
receive a response from any organisations contracted to 
provide health services in prisons. In total, 19 policies were 
included in the review.

Table 2 summarises the reviewed policies regarding 
placement, name and pronoun use, access to gender-affirm-
ing clothing and grooming items and access to gender-
affirming healthcare. Table 3 shows each jurisdiction’s 
scoring based on concordance with human rights standards, 
and the overall concordance scores are in Figure 1.

Placement

ACT, NSW, NT, Tasmanian and Victorian policies all 
included a principle that trans people should be accom-
modated in a prison according to their gender identity, 
unless there are overriding safety or security concerns 
(ACTCS, 2018, 2022b; CSNSW, 2017, 2021; CV, 2021; 
NTCS, 2021; TPS, 2018). ACT, Queensland, SA, 
Tasmania, Victoria and WA specifically noted they would 
consider the person’s wishes in placement decisions 
(ACTCS, 2018; CV, 2021; QCS, 2023b; SADCS, 2018; 
TPS, 2018; WACS, 2022). Victoria noted initial place-
ment according to the legal documentation from the 
Courts or police would be reviewed within 3 days (CV, 
2021). In NSW, ‘recognised’ trans people, who have 
legally changed their gender on their birth certificate fol-
lowing gender-affirming surgery (Anti-Discrimination 
Act 1977 [NSW] s. 4; Births, Deaths and Marriages 
Registration Act 1995 [NSW] s. 32B), will be placed in a 
prison according to their gender identity without the same 
assessment as other trans people (CSNSW, 2017, 2021). 
Non-binary people will be automatically placed in a men’s 
prison for assessment and placement determination 
(CSNSW, 2017). Queensland also differentiates between 
trans people who have had gender-affirming surgery, who 
will be automatically placed according to their legal gen-
der identity, and those who have not, who will undergo a 
case-by-case assessment (QCS, 2023b). Initial placement 
in NZ is determined by a person’s warrant or current birth 
certificate, if available, and requires application for a 
placement review (Ara Poutama Aotearoa, 2016b). 
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Placement in WA is also based on legal documentation 
and applications for review may take over a month 
(WACS, 2022). In SA, placement decisions are made on a 
case-by-case basis (SADCS, 2018).

Names and pronouns

All jurisdictions had policies requiring staff to use a trans 
person’s chosen name and pronouns, and all except 

Queensland required documentation of these details in the 
electronic management system (ACTCS, 2018; Ara 
Poutama Aotearoa, 2016a; CSNSW, 2017, 2022; CV, 2021; 
NTCS, 2021; QCS, 2023b; SADCS, 2018; TPS, 2018; 
WACS, 2022). ACT, NT, NZ, SA, Victoria and WA policies 
considered pronouns and/or recording the gender identity 
of non-binary people (ACTCS, 2018; Ara Poutama 
Aotearoa, 2016a; CV, 2021; NTCS, 2021; SADCS, 2018; 
WACS, 2022). However, variation in the functionality and 

Table 3.  Policy scores against human rights standards.a

Nelson Mandela Rules Yogyakarta Principles

  Placement
Name/
pronouns

Clothing/
grooming Healthcare Placement

Name/
pronouns

Clothing/
grooming

Health 
care

  1 2 3 4 5 6 7 8 1 2 3 4 5 6 7

ACT               

NSW               

NT               

NZ               

QLD               

SA               

TAS               

VIC               

WA               

aHuman rights standards as per Table 1.

Figure 1.  Concordance between corrections policies and human rights standards.$

Concordance with 
Nelson Mandela Rules%

Concordance with 
Yogyakarta Principles§

Overall concordance with 
human rights standards’

ACT 6 5 11
NSW 8 5 13
NT 6 3 9
NZ 7 4 11
QLD 4 4 8
SA 4 3 7
TAS 6 5 11
VIC 7 5 12
WA 7 4 11

 High concordance  Moderate-high concordance  Moderate concordance   Low-moderate concordance  Low concordance
$ As per Table 1
% Score out of 8
§ Score out of 7
’ Total score out of 15 (%+§)
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use of electronic management systems was evident. For 
example, NZ policy stated a trans person’s name should be 
recorded in a ‘transgender alert comment box’ unless they 
have legally changed their name (Ara Poutama Aotearoa, 
2016a). In Tasmania, a trans person’s chosen name should 
be recorded as an alias (TPS, 2018).

Gender-affirming clothing and grooming 
items

ACT, NSW, NZ and WA policies stated trans people would 
be provided with appropriate clothing and underwear to 
align their appearance with their gender identity (ACTCS, 
2022a; Ara Poutama Aotearoa, 2016a; CSNSW, 2017; 
WACS, 2022), including preferences for non-binary people 
in NSW. NT, SA, Tasmanian and Victorian policies only 
mentioned the provision of appropriate underwear, with 
Victoria noting people on remand should be allowed to 
wear their own clothing (CV, 2021, 2022; NTCS, 2021; 
SADCS, 2018; TPS, 2018). SA, Tasmania and Victoria 
stated sentenced people would be issued clothing as per the 
facility in which they were housed (CV, 2021; SADCS, 
2018; TPS, 2018). In Queensland, the provision of appro-
priate clothing and grooming items is discussed at a multi-
disciplinary case conference 7 days after the person’s arrival 
(QCS, 2023b). ACT, NSW, Tasmania and Victoria permit 
the purchase of some cosmetic and personal care items 
without discrimination by gender (ACTCS, 2022a; 
CSNSW, 2017; CV, 2021; TPS, 2018). In NT and NZ, 
applications must be made for cosmetic items (Ara Poutama 
Aotearoa, 2016a; NTCS, 2021). NZ policy lists sanitary 
products as only available for females, which may lead to 
health and personal hygiene issues for trans men or non-
binary people who menstruate (Ara Poutama Aotearoa, 
2020). In WA, trans people will be provided with appropri-
ate toiletries and additional personal care items, such as 
cosmetics, will be considered (WACS, 2022). SA policy 
states cosmetics will not be made available in men’s pris-
ons (SADCS, 2018).

Gender-affirming healthcare

NSW, NZ, Tasmanian and WA policies stated trans people 
would have access to gender-affirming treatment in prison 
as in the community (Ara Poutama Aotearoa Health 
Services, 2021; CSNSW, 2017; TPS, 2018; WACS, 2022). 
In particular, the Ara Poutama Aotearoa gender-affirming 
healthcare guidelines were a positive example of a compre-
hensive, culturally appropriate policy supporting gender-
affirming healthcare based on self-determination and 
informed consent. However, the publicly available Ara 
Poutama Aotearoa Prison Operations Manual did not refer 
to these guidelines (Ara Poutama Aotearoa, 2016a, 2016b). 
In SA, trans people can access hormone therapy through 
the prison health service, but requests for gender-affirming 
surgery will be considered only for those with at least a 

5-year non-parole period (SADCS, 2018). In NT, gender-
affirming surgery requests depend on sentence length and 
the ‘good order’ of the institution (NTCS, 2021). Victorian 
policy stated trans people may access gender-affirming 
treatment through prison health services; however, it also 
noted choosing to commence gender-affirming treatment 
will likely result in placement according to sex assigned at 
birth rather than identified gender (CV, 2021). In 
Queensland, treatment is discussed at a multidisciplinary 
case conference 7 days after the person’s arrival (QCS, 
2023b). ACT did not have a policy about healthcare for 
trans people in prison.

Discussion

Concordance with human rights

Overall, corrections policy for trans people in Australia has 
progressed. In 2000, placement was genitalia-based in 
ACT, NT and SA, with no available policies in Queensland, 
Tasmania or Victoria (Blight, 2000). In 2017, placement 
was still genitalia-based in NT, Queensland and SA, with 
no available policies in WA, Tasmania or NT (Lynch and 
Bartels, 2017). This review found policies in all jurisdic-
tions. Policies in ACT, NSW, NT, Tasmania and Victoria 
stated trans people should be accommodated in a prison 
according to self-identified gender identity, except if safety 
or security concerns overrule (ACTCS, 2018; CSNSW, 
2017; CV, 2021; NTCS, 2021; TPS, 2018). However, place-
ment in either a men’s or women’s prison remain the only 
options in Australia and NZ, without any specific policies 
or accommodation options for non-binary people. NZ and 
WA policies stipulated initial placement based on legal doc-
umentation (Ara Poutama Aotearoa, 2016b; WACS, 2022), 
which in both jurisdictions currently requires medical treat-
ment to change (Gender Reassignment Act 2000 [WA] s. 
14; Moran, 2021), and had a complex review process. 
Queensland policy discriminated based on legal and surgi-
cal gender transition (QCS, 2022, 2023a, 2023b).

Consistent across all jurisdictions was the requirement 
for staff to address trans people using their chosen name 
and pronouns. Queensland has progressed from previously 
requiring trans people to be addressed by the name on their 
birth certificate or warrant (Rodgers et al., 2017). ACT, NT, 
NZ, SA, VIC and WA considered the need to document and 
use a person’s non-binary gender identity or pronouns 
(ACTCS, 2018; Ara Poutama Aotearoa, 2016a; CV, 2021; 
NTCS, 2021; SADCS, 2018; WACS, 2022). All jurisdic-
tions considered trans people’s needs for appropriate cloth-
ing and grooming items, but only ACT and NSW enabled 
access to gender-affirming clothing, underwear and groom-
ing items without additional barriers, and only NSW con-
sidered appropriate clothing and grooming items for 
non-binary people (ACTCS, 2022a; CSNSW, 2017). 
Progress has been made in policy for gender-affirming 
healthcare, which in 2017 was only protected in policy in 
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NSW but is now discussed in policies for NSW, NT, NZ, 
Queensland, SA, Tasmania, Victoria and WA (Ara Poutama 
Aotearoa Health Services, 2021; CSNSW, 2017; CV, 2021; 
Lynch and Bartels, 2017; NTCS, 2021; QCS, 2023b; 
SADCS, 2018; TPS, 2018; WACS, 2022).

In this review, NSW policy had the highest concordance 
with human rights standards. It included principles that 
incarcerated trans people should be housed according to 
gender identity, addressed by their chosen name and pro-
nouns, supported in their gender expression and able to 
continue or commence gender-affirming healthcare in 
prison (CSNSW, 2017). However, it stated non-binary peo-
ple would be initially placed in a men’s prison before a 
longer-term placement decision would be made. Also, con-
sistent with NSW legislation, it discriminated based on sur-
gical and legal gender affirmation (Anti-Discrimination Act 
1977 [NSW] s. 4; Births, Deaths and Marriages Registration 
Act 1995 [NSW] s. 32B). This highlights challenges for 
policymakers when legislative barriers to legal gender 
affirmation still exist. Some policies, e.g. in Victoria, 
attempt to manage this issue with an urgent placement 
review for incarcerated trans people and interim protective 
measures, such as separation from others (CV, 2021). 
However, this approach may still leave trans people feeling 
isolated or unsafe in a prison of the incorrect gender for 
several days. An explicit policy statement of the right to 
treatment and housing according to gender identity would 
affirm non-discrimination in prisons regardless of legisla-
tion, acknowledging the lack of options for non-binary peo-
ple while correctional facilities continue to be based on a 
gender binary system.

SA policy had the lowest concordance with human 
rights standards in this review. Although placement on a 
case-by-case basis should enable appropriate consideration 
of individual circumstances, preferences and safety con-
cerns, SA policy does not include an overarching principle 
supporting placement based on self-determined gender 
identity (SADCS, 2018). People placed in men’s prisons 
cannot access cosmetics. Hormone therapy is available 
through prison health services; however, access to gender-
affirming surgery is limited to those with at least a 5-year 
non-parole period.

Queensland policy also had low concordance with 
human rights standards. It discriminated against trans peo-
ple who have not undergone a legal and surgical gender 
transition. Access to clothing, grooming items and health-
care is discussed at a case conference up to 7 days after the 
person’s incarceration (QCS, 2023b), potentially leaving 
trans people in distress and without continuation of hor-
mone therapy for a week or more.

Minority stress and mental health

Minority stress is associated with negative mental health 
outcomes for trans people (Brömdal et al., 2019b; Coleman 

et al., 2022; Rogers et al., 2023). Psychological theories 
link experiences of discrimination, abuse, stigma and rejec-
tion with shame, hopelessness and distress, which can pre-
cipitate and perpetuate mental health problems (Tebbe and 
Budge, 2022; Treharne et al., 2020). Gender-related dis-
crimination is correlated with higher rates of self-harm, sui-
cidal ideation and suicidal acts (Veale et al., 2019; Zwickl 
et al., 2021). This policy review shows gender-related dis-
crimination occurs in corrections services of all jurisdic-
tions in Australia and NZ. Furthermore, policy-related 
barriers to accessing gender-affirming healthcare in prison 
contribute to gender-related discrimination, increasing risk 
of mental health problems, self-harm and suicide for trans 
people in prison (Brown, 2014; Hughto et al., 2018; Reisner 
et al., 2016b; Rood et al., 2015). Restrictions on hormone 
treatment can perpetuate gender dysphoria and distress 
(Rosenberg and Oswin, 2015).

Policy can promote or discourage affirmation of gender 
identity in prison. Policies in all jurisdictions requiring staff 
to address trans people with their correct name and pro-
nouns support affirmation of gender identity in prisons, 
which could improve the mental health of incarcerated 
trans people (Russell et al., 2018). However, restrictions on 
access to appropriate clothing or grooming items make it 
more difficult for trans people to socially affirm their gen-
der in prison, reinforce stigma against diverse gender 
expression and may exacerbate gender dysphoria (Brooke 
et al., 2022; Sanders et al., 2023). Incarcerated trans women 
in the United States and Australia have spoken about the 
indignity resulting from policies aiming to ‘defeminize you 
completely’ (Clark et al., 2023: 34). Policies that reinforce 
stigma and pathologise trans identities may induce internal-
ised transphobia (Rodgers et al., 2017). For example, NT 
and SA policies listing the ‘good order’ of the institution as 
a factor for consideration in gender-affirming surgery 
requests portray trans people as abnormal and potentially 
dangerous. These ideas can influence how trans people are 
seen by others in the institution, e.g. incarcerated trans 
women in Australia and the United States have reported 
being called a ‘thing’, ‘dog and mutt’ and ‘sex degenerate’ 
by custodial staff and others in prison (Clark et al., 2023: 
34; Sanders et al., 2023: 15). Trans people may internalise 
such negative views of their identity, leading to low self-
worth and distress (Tan et al., 2019b). Policy change facili-
tating gender affirmation could instead contribute to pride 
and resilience against gender minority stress (Du Plessis 
et al., 2023; Testa et al., 2015).

Gender-related victimisation increases risk of mental ill-
nesses such as depression and posttraumatic stress disorder 
(PTSD), and gender-related verbal, sexual and physical 
violence have been associated with increased risk of suici-
dality (Clements-Nolle et al., 2006; Zwickl et al., 2021). 
Gender-related victimisation can result from discrimina-
tory placement policies reinforced by the gender binary 
prison system. For example, trans women placed in male 
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prisons have been found to be at high risk of harassment, 
and physical and sexual assault (Brömdal et al., 2019b; 
Jenness, 2021; Wilson et al., 2017). In this review, only five 
jurisdictions (ACT, NSW, NT, Tasmania and Victoria) had 
policies stating a trans person’s preference would be taken 
into consideration in placement decisions. Experiences of 
mistreatment or abuse can lead to negative expectations of 
future harm for trans people (Testa et al., 2015), amplifying 
the stress of incarceration. For example, a trans woman 
incarcerated in the United States described the use of verbal 
abuse and non-affirmation of gender by a nurse ‘to break 
your spirit’ (Clark et al., 2023: 34). Stigma, fear of victimi-
sation and discrimination may contribute to a trans person’s 
decision to hide their trans identity or detransition in prison 
(Hughto et al., 2018), potentially leading to isolation and 
shame, instead of community connectedness (Testa et al., 
2015). Given the barriers that stigma and negative expecta-
tions of discrimination impose on a trans person’s decision 
to seek mental healthcare, it is critical policy and funding 
support accessibility of culturally safe mental health ser-
vices in prison (Brömdal et al., 2019a; Strauss et al., 
2021a).

Limitations

Although an extensive search was done to find every policy 
relevant to this research, only publicly available policies or 
those provided by corrections services could be reviewed. 
Correctional services may have additional policies, e.g. 
regarding healthcare, which were not provided. SADCS 
reported they were updating their policy but did not respond 
to requests for the new version. Public accessibility to all 
corrections policies online would improve future research 
and accountability.

This review is based on a critical appraisal of public 
adult corrections policy only and therefore does not provide 
insight into actual conditions in Australian and NZ prisons 
or information on policy for trans people in youth detention 
facilities or private prisons. Policies guide structural factors 
influencing the prison environment but require implemen-
tation and adherence by correctional staff. Research has 
shown trans people are subject to abuse, mistreatment and 
discrimination by corrections staff despite policy prohibit-
ing such behaviour (Hughto et al., 2022; NZHRC, 2020; 
Van Hout and Crowley, 2021). The little research on trans 
youth in justice systems has shown a lack of trans-specific 
policies, resulting in problems with placement, access to 
gender-affirming healthcare and treatment by custodial 
staff (Watson et al., 2023). Creation of safer prison environ-
ments for trans people requires not only policy change, but 
also cultural competence training for custodial staff and 
healthcare providers; open recognition and support of trans 
people by those in leadership positions; improved data col-
lection systems; and improved services for access to health-
care, legal support and trans community support (Brömdal 

et al., 2019a; Clark et al., 2017; Murphy et al., 2023; 
Sevelius and Jenness, 2017). Further research on imple-
mentation of policy changes would be useful to understand 
their impact on conditions for trans people in prison.

Conclusion

This critical policy review demonstrates progressive 
changes in corrections policies in Australia and NZ. Policies 
in all jurisdictions protected a trans person’s right to be 
addressed with their chosen name and pronouns. NSW cor-
rections policy had high levels of concordance with human 
rights standards, supporting placement based on self- 
determined gender identity in principle, correct name and 
pronoun use and access to gender-affirming clothing, 
grooming items and healthcare. Ara Poutama Aotearoa’s 
gender-affirming healthcare guidelines based on self-deter-
mination, informed consent and a Kaupapa Māori model of 
care1 demonstrate significant progress in the accessibility 
of gender-affirming healthcare in prison. Australia and NZ 
could become global leaders in trans rights-based correc-
tional policy if other jurisdictions implemented similar 
policies. Creation of a national policy would ensure con-
sistency across Australia and rapidly facilitate improve-
ments for jurisdictions which are currently in breach of 
human rights obligations.

This review also highlights the human rights violations 
and gender minority stress trans people continue to experi-
ence in Australian and NZ prisons. Policies in NSW, NZ, 
Queensland, SA and WA discriminate based on legal and 
surgical gender affirmation. Discrimination based on gen-
der identity for access to gender-affirming clothing, groom-
ing items or healthcare exists in all jurisdictions except 
NSW. Even where placement based on gender self-identifi-
cation is supported, the practical issues for non-binary peo-
ple within a gender binary prison system remain. 
Discrimination and consequent minority stress heighten the 
burden of incarceration, increasing risk for trans people of 
mental illness, self-harm and suicidality. Mental health pro-
fessionals need to be aware of these risks and implement 
measures to overcome stigma and other barriers to trans 
people accessing healthcare. Policy-level discrimination 
would be reduced if governments were to change legisla-
tive barriers to legal gender affirmation. We agree with 
Jamel (2017) that consideration should be given to sentenc-
ing options other than incarceration, due to the greater 
punitive impact and challenges accessing appropriate 
healthcare for trans people in prison.

These findings inform non-discrimination and protec-
tion of trans rights in future corrections policy and service 
design. Further research is needed in partnership between 
researchers, correctional services and trans people who 
have been incarcerated to gain a clearer understanding of 
the issues and how to address them without causing fur-
ther harm. In particular, more research is needed on trans 
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people’s views of sex-segregated housing, protective cus-
tody and alternative housing solutions. There has been little 
research to date on the experiences and mental health of 
trans men, non-binary people, trans people in youth deten-
tion facilities or trans people in NZ prisons, especially 
those who are Māori and Pasifika. More research about 
indigenous trans people in prison would inform how poli-
cies should take intersectionality into account. Engagement 
with diverse trans communities during policy development 
is critical for progressive policy reform where the safety 
and rights of trans people in prison are protected alongside 
the general prison population.
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Note

1.	 In the healthcare sector, Kaupapa Māori is a term used to 
‘reflect an approach to clinical practice that recognises Māori 
perspectives’ (Durie, 2017, p. 12).
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