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SUMMARY

Deciding whether someone is legally competent to make decisions regarding their own treatment requires an

assessment of their mental capacity. The assessed capacity required for legal competence increases with the

seriousness of what is at stake. The usual explanation is that patient autonomy is being balanced against best

interests. An alternative explanation, that we require greater room for error when the consequences are serious,

implies a change to clinical practice and in the evidence doctors offer in court.

INTRODUCTION

When a patient refuses medical treatment, the law in the
UK, the US, and Canada requires that their stated wishes be
respected unless they can be shown not to be legally
competent1–9. Legal competence is specific to the task at
hand.10 It requires the mental capacities to reason and
deliberate,15,16 hold appropriate values and goals,17

appreciate one’s circumstances,18,19 understand information
one is given20 and communicate a choice.15 These capacities
can change over time, so medical procedures that require
consent over extended periods necessitate repeated
assessments.21 The law recognizes that mental capacity is
a continuous quality that may be present to a greater or
lesser extent.22

Legal competence, however, cannot be present to a
greater or lesser extent. A person is either entitled or not
entitled, at law, to have their wishes respected regarding
treatment. Doctors, patients’ relatives and, in contested
cases, the courts have to decide, where someone’s right to
accept or refuse treatment is in doubt, whether that
person’s mental capacity is sufficient for legal competence
and their stated wishes should therefore be respected. Two
questions arise. Should the amount of capacity required for
legal competence increase in response to the gravity of the
decision that the patient faces? And if it should, why?

The question of whether an increase in the gravity of the
consequences should produce a corresponding increase in
the amount of mental capacity required for legal
competence will be discussed in the first part of the paper.
The usual conclusion is that it should, with the qualification
that the law’s approach to patient autonomy complicates the

relationship. The second part of the paper examines the
reasons for varying the threshold level of capacity in this
way. The third examines two other considerations, relevant
to whether someone’s wishes regarding their medical care
will be respected, which bear on this practice of moving the
threshold level of capacity required for legal competence in
response to what is at stake.

DOES WHAT IS AT STAKE ALTER THE LEVEL
OF CAPACITY NECESSARY FOR LEGAL
COMPETENCE?

The claimant in Re T was a Jehovah’s Witness who had been
given a blood transfusion when unable to give or refuse
consent. The Court of Appeal addressed the question of
whether the life-threatening circumstances were relevant to
whether the patient’s capacity was sufficient for the refusal
to be respected. It held that they were:

‘What matters is that the doctors should consider
whether at that time he had a capacity which was
commensurate with the gravity of the decision. The
more serious the decision, the greater the capacity
required.’22

Two psychiatrists had assessed the capacity of the
claimant in Re B after she stated that she wished the
ventilator, which had kept her alive since she had become
tetraplegic, switched off. The High Court of England and
Wales noted that ‘her mental competence is commensurate
with the gravity of the decision she may wish to make.’1

Medical and philosophical commentators likewise
recognize this proportionality.23–25 The application of the
principle in most cases, however, does not exclude the
possibility that, at some point, it ceases to operate. This
point or threshold could be defined in terms of gravity or in

M
E

D
IC

IN
E

A
N

D
L

A
W

415

J O U R N A L O F T H E R O Y A L S O C I E T Y O F M E D I C I N E V o l u m e 9 7 S e p t e m b e r 2 0 0 4

Division of Law and Psychiatry, Yale University Department of Psychiatry, 34

Park Street, New Haven CT 06519, USA

E-mail: alec.buchanan@yale.edu



terms of capacity. Medical writers have suggested that,
where gravity is extreme, doctors and courts allow their
dislike of what a patient proposes to outweigh their desire
to see that person’s wishes respected, whatever the
patient’s capacity.26–29 Legal writers in Britain detect an
inappropriate stretching of the remit of the Mental Health
Act—to achieve the same result.30

It is possible also, however, that a threshold that limits
proportionality will be couched in terms of capacity. Later
in its judgment in Re B the High Court noted:

‘If refusal might have grave consequences for the patient,
it is most important that those considering the issue
should not confuse the question of mental capacity with
the nature of the decision made by the patient, however
grave the consequences.’1

The court had undertaken a detailed review of the
patient’s history and mental condition and concluded that
her mental capacities were intact. In these circumstances,
the judgment suggests, proportionality ceases to apply.
There comes a point when a patient’s capacity is such that
any decision to refuse treatment should be respected,
however serious the consequences. Medical commentators
have referred similarly to the need for some impairment of
the ‘power of autonomous choice’ before any treatment can
be given or withheld without consent.31

If there is a principle that operates to raise the threshold
level of mental capacity required for legal competence,
therefore, the operation of that principle may be limited at
extremes of capacity and gravity. The practical conse-
quences have not been described systematically. Most
decisions do not reach the courts and in those that do the

judgment does not always describe the court’s rationale.
Empirical research could examine the question by
presenting clinicians and jurists with hypothetical cases or
by observing what they do in circumstances where there is
variation in the severity of what is at stake. In the majority
of cases, however, the limits of capacity and gravity are not
reached. What principles then govern the practice,
described in Re T, whereby the level of capacity required
for competence rises in proportion to what is at stake?

THE PRINCIPLES GOVERNING
PROPORTIONALITY

Balancing autonomy and wellbeing

The rationale offered most frequently is that the good of
acting in a patient’s best interests always has to be balanced
against another good, that of respecting the same patient’s
autonomy.32 Autonomy has been variously defined as free
action which authentically reflects an actor’s values and
beliefs and which results from effective deliberation and
reflection33 and as acting intentionally, with understanding
and in the absence of controlling influences.25 According to
the ‘balancing’ justification for proportionality, capacity is
either a measure of how much autonomy someone has or a
measure of how much value should be attached to
respecting that autonomy.34 In either case, all other things
being equal, the more capacity someone has, the more
likely that the benefit of respecting their autonomy will
outweigh any cost to their wellbeing.35,36

As a result, the threshold level of capacity required for
legal competence has to rise as the consequences become
more serious (Figure 1).37 ‘When little turns on the
decision,’ on the other hand, ‘the level of decision-making
capacity required [for a patient’s consent to be regarded as
competent] may be appropriately reduced.’38 Other writers
refer to the threshold varying with the seriousness27,36 of
what is being decided, how much the patient has to lose36

or what is at stake.25

Because the consequences of different decisions are
different, under the balancing approach the same patient can
properly be allowed to decide whether or not to take
medication but denied the right to decide whether to
undergo a hazardous surgical procedure.27,39 Because the
consequences of consenting to a procedure are different
from those of refusing to undergo it, a person can be
competent to refuse to participate in research but not to
agree,21 and to consent to a treatment but not to refuse.4

This aspect of the balancing approach seems to place a
peculiar burden on the procedures for seeking consent.
Whether or not a treatment decision is to be respected
depends on the terms in which the question is couched.

A balancing approach also has to establish what needs to
be balanced. Definitions of wellbeing refer to the risks and416
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benefits15,26 or risk–benefit ratio41,42 of what is proposed,
the level of capacity required for legal competence rising
with the extent to which the risks outweigh the benefits.
When the risks and benefits of a course of treatment are
thus compared, however, no allowance is made for the fact
that in practice there may be other means of obtaining the
same benefit. One way in which a balancing approach might
take this into account would follow Terry’s analysis,
whereby the ‘reasonableness’ of a risk depends on five
elements—the probability of harm; the value given to that
harm; the probability that the goal which necessitates
risking the harm will, in fact, be achieved; the value
attributed to that goal; and the ‘necessity’ of taking the risk,
given that alternative strategies may be available to achieve
the same goal.43

Leaving room for error

The balancing account also runs contrary to a principle that
has been traced to Judaic and Greek history and to Kant.44

This principle holds that a person’s autonomy is
paramount.31,45,46 Any balancing against other considera-
tions is, as a result, ‘disrespectful’39 of that autonomy.47 If
this alternative principle is nevertheless to permit the
proportionality described in Re T it must do so by a
different mechanism. The most obvious candidate is our
preference for greater certainty before permitting decisions
that may lead to great harm.

Any measurement of capacity is subject to error, and
any legal judgment that someone is competent to make a
decision that is based on a measurement of capacity will be
similarly susceptible. In practice, competence is only at
issue when a patient decides contrary to what others regard
as in their best interests. Two types of error are then

available to courts and clinicians.48 An incorrect conclusion
that the patient is not competent in these circumstances
usually leads to their receiving the treatment that others
regard as in their best interests. An incorrect conclusion
that the patient is competent usually results in their coming
to what others regard as harm.

Raising the threshold level of capacity required for
competence when the anticipated harm is greatest stems, by
this argument, from a clinician’s or a court’s wish to be
more certain.45,49 It means leaving a greater margin for
error when the consequences are serious (Figure 2).50,51

Raising the threshold, of course, also increases the number
of instances in which people are incorrectly assessed as not
legally competent. Harm is then being done because their
autonomous wishes are not respected. This is a different
type of harm from that of failing to act in someone’s best
interests. Advocates of a ‘margin-for-error’ approach have
to assume that it does not increase in severity in response to
what is at stake or, if it does so increase, that it does not do
so as much.

The margin-for-error approach seems to have been
preferred by the President’s Commission for the Study of
Ethical Problems in Medicine and Biomedical and
Behavioral Research in the US. The Commission’s report
referred to a ‘greater need to be certain that the patient
possesses the necessary level of capacity’ when the
consequences for wellbeing are substantial and concluded:

‘A serious disagreement about a decision with substantial
consequences . . . may appropriately trigger further evalua-
tion. When that process indicates that the patient
understands the situation and is capable of reasoning
soundly about it, the patient’s choice should be accepted.’38

A desire for greater certainty similarly seems to have
motivated the National Bioethics Advisory Commission’s
call for increased scrutiny (in the form of independent and
qualified assessors) of someone’s decision to participate in
research when the risk is more than negligible.21

The implications for clinical practice of leaving room for
error seem to be different from those that follow from
balancing best interests and autonomy. For example,
additional information confirming a previously assessed
level of capacity could lead to a patient’s being found
competent to manage his or her own affairs in
circumstances where, in the absence of such additional
information, the combination of the gravity of the
consequences and uncertainty regarding the patient’s
competence would have led to that person being judged
not competent. In other words the source and level of
doubt attaching to any conclusion regarding capacity should
form part of any evidence going to legal competence since it
will contribute to the subsequent adjudication of that 417
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competence. The approach has an analogy in medical
statistics. Instead of simply a mean, what is being required
of doctors is a mean and standard deviation.

OTHER CONSIDERATIONS AFFECTING
PROPORTIONALITY

The degree to which the threshold level of capacity
necessary for legal competence varies in proportion to what
is at stake is limited, it was suggested in the first section, by
the effect of thresholds. There comes a point when
someone’s capacity is such that the law will regard him or
her as legally competent, whatever the consequences. Two
other considerations seem further to affect the degree to
which the level of capacity required for competence varies
in response to what is at stake.

Medical ethics

The principle of beneficence includes injunctions not to do
harm, to prevent evil or harm, to remove evil or harm and to
promote good. Not all of these have the same power in an
individual case, and the relationship between them is
complex. There are times when negative duties—not to
injure, for instance—seem to outweigh positive duties to
help others; doctors do not consider it justifiable to kill a
patient, whatever the prognosis, in order that others may
benefit from the transplantation of that patient’s organs.39

There are other times when a chance of benefit seems more
important than a higher chance of doing harm, as when a
risky procedure is justified by the prospect, however slim, of
a cure.

In any case, factors other than this type of utilitarian
calculus influence medical behaviour. Doctors seem to pay
more attention to a patient’s subjective view of what is best
than any objectively derived one, for instance, and
beneficence is expected to be aimed primarily at the person
whom the doctor is treating. Veatch calls these ‘non-
consequentialist’ injunctions.52 Among them seems to be
limiting intrusion as far as is possible.53 In Quinlan the New
Jersey court reflected that the case for over-ruling a
patient’s wishes not to be treated weakened ‘as the degree
of bodily invasion increases’.54

Parsimony

Respecting people’s stated wishes can be a desirable end
even when those wishes are the expression of a legally
incompetent choice. The humane running of psychiatric,
medical and geriatric units where lack of capacity to make
legally binding decisions is commonplace would seem to
require a parsimonious approach to coercion.10,19 The
House of Lords’ judgment in Bournewood55 that, where a
legally incompetent patient is being treated in his or her

best interests and does not object, no further legal action is
necessary, suggests that the courts prefer a similarly
parsimonious approach to declaring someone legally
incompetent. Wicclair offers the example of a five-year-
old child whose parents permit him to choose what he will
eat for lunch unless one of the items on the menu is life-
threatening to him.56 It is possible, as the balancing and
margin-for-error approaches would both allow, that the
child is legally competent to make one decision but not the
other. It seems more likely, however, that this competence
is the same but that his parents wish to respect the child’s
choices where doing so does not lead to harm.

Erde extends this argument to instances where
respecting a legally incompetent choice leads to some harm
but where the alternative, going against the person’s stated
wishes, will do more harm.57 One example is the refusal of
medication in circumstances where the harm of enforcing
compliance exceeds the harm of the patient doing without.
More important than these utilitarian considerations,
however, may be the fact that a proper respect for the
wishes of others is not dependent on their having any
particular level of intellectual or emotional capacity. One
drawback of the balancing approach to competence,
according to Checkland, is that it leaves no room for
incompetent wishes that should nevertheless be re-
spected.58,59 Whatever it is about a person that leads us
to owe them respect, they do not lose it by virtue of
becoming legally incompetent.

CONCLUSION

Mental capacity is not the sole determinant of what will
happen when a patient chooses a course of treatment that
doctors consider against that patient’s best interests. The
views of relatives, the previously expressed views of the
patient, the opinions of hospital staff and society’s values all
have a currency. Any attempt rigidly to define a group of
legally incompetent people is likely to have adverse
consequences for patients and the care they receive.60 In
Anglo-American law, however, mental capacity has a
primacy which is directly relevant in cases which reach the
courts and which therefore influences decisions in many
which do not. Central to any discussion of mental capacity
is whether the quantity required for legal competence
should vary with what is at stake for the patient. The
question has not been widely addressed beyond the fields of
philosophy and medical ethics.23,49

The usual conclusion, that the amount of capacity
required should vary in proportion to the gravity of the
consequences, requires several qualifications. First, the law’s
treatment of autonomy as paramount limits the application
of this proportionality to people with defective capacity.
Second, the justification for proportionality most frequently418
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offered, whereby autonomy is balanced against wellbeing,
does not reflect the status accorded to patient autonomy by
the law. An alternative that does reflect this status implies
that current practice should change. Third, ethical
considerations, and a widely held desire to limit the
circumstances in which express wishes are not respected,
further limit the degree to which the level of capacity
required for legal competence is proportionate to the
gravity of the patient’s decision.

The complexity of many of these questions may have
limited the degree to which they have been addressed. No
decision as to whether or not a refusal of treatment should
be respected can or should be made by means of a diagram
or a formula. Patients, relatives and medical staff make and
contribute to decisions regarding care and treatment in
circumstances where generalizations are difficult and
sometimes impossible to apply.61 However, if as the UK’s
Draft Mental Incapacity Bill suggests, capacity is to assume a
greater role in deciding what will happen to patients,10 and
if the various instruments to measure capacity16,62–65 are to
have a role beyond description, the nature of the
relationship between the capacity required for legal
competence and the gravity of the decision which a person
faces requires continued attention. Medical and legal
reluctance to intervene when a legally incompetent patient
accepts treatment runs counter to the Court of Appeal (but
not the House of Lords) judgment in Bournewood.66 Some
will regard as too parsimonious an approach that allows a
patient’s lack of objection to prevent their capacity being
fully assessed and appropriate safeguards put in place before
decisions are made on their behalf.56

Two particular issues arise. First, it is at least possible
that a desire to avoid the wrong type of mistake has
contributed more to the tradition of proportionality
described by the Court of Appeal in Re T than has any
attempt to balance autonomy and best interests. This
suggests that clinicians, both in their clinical practice and in
the evidence they give to courts, should place greater
emphasis on the nature and source of error in any
assessment of capacity. Second, mental capacity has a
qualitative as well as a quantitative aspect. Different
decisions make different demands on the mental capacities
listed in the opening paragraph of this paper. This seems
particularly to be the case where those decisions require the
use of complex or emotionally salient information.15,39 This
qualitative aspect of capacity may have contributed to a
general acceptance that legal competence should be seen as
applying only to the decision at hand.10,13 The implications
for how doctors should respond as the stakes become higher
remain to be elucidated.
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