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Analysing governments' progress on the right to health

Alicia Ely Yamin,? Luciano Bottini Filho® & Camila Gianella Malca©

Objective To examine the influence of varying articulations of the right to health under domestic constitutions, legislation and jurisprudence
on the scope of legal protection for health.

Methods We investigated legal recognition of the right to health, by conducting a three-level search. First, we searched databases containing
constitutional texts. Second, we did a thematic analysis of those constitutional texts with explicit constitutional recognition of health rights,
employing NVivo for coding. For the 54 World Health Organization (WHO) Member States without explicit constitutional provisions, we
explored statutory paths, judicial constructions and instances where both methods contributed to the acknowledgement of health rights.
Lastly, we confirmed evidence of jurisprudence constructing a right to health based on a combination of domestic law and international
human rights norms incorporated directly into the text.

Findings We identified 140 WHO Member States with a constitutionalized right to health. Our analysis suggests there are notable variations
in the legal scope of protection for health, including breadth of entitlements and the possibility of enforcing these rights through the legal
system. We also highlight the critical importance of constitutional acknowledgement, legislative measures, and judicial interpretations in
shaping the legal entitlements to health-care services, affecting their accessibility and financial support.

Conclusion The analysis offers insights for policy-makers to assess different approaches to health-related entitlements, with implications for
health financing and the evaluation of Member States' strides towards universal access to comprehensive care. This analysis also illuminates
how distinct formulations of the right to health have varied effects on reducing health disparities.

Abstracts in G 13, Francais, Pycckuii and Espaiiol at the end of each article.

Introduction

In 1946, the newly drafted Constitution of the World Health
Organization (WHO) recognized the fundamental right to
enjoy the highest attainable standard of health without dis-
tinction of race, religion, political belief, economic or social
condition.’ Since then, human rights have grown more central
to global health discussions. They are widely seen as vital tools
for combating health disparities and fostering fairness in
health care.” Substantial evidence suggests that adopting the
right to health through national constitutions, legislation and/
or judicial interpretation, can positively influence population
access to health goods, facilities, technologies and services;
and curb discrimination and abuse within health systems.*
However, while exhortations to ratify international treaties
have grown common, the impacts of enshrining legal entitle-
ments have varied widely. Past studies have shown that the
legal recognition of the right to health, while critical, does
not guarantee universal access to comprehensive health care.””

We recognize that gaps in compliance and regulation can
hinder the full exercise of health rights. However, our study
focuses on the different legal grounds and definitions of these
rights, and the responsibilities of governments. These rights are
defined by laws or court decisions and can shape the extent of
legal health protection. We consider these rights formulations
as separate factors when examining policies and government
funding for health care. To evaluate the influence of right
to health on health-care financing and the goal of universal
care access, diverse legal formulations and sources need to be
considered. Comparisons of health-care spending that only
account for the existence of a constitutional right to health
might overlook significant nuances and lead to inaccurate con-

clusions. Hence, this article introduces an analytical method
designed to clarify how health rights recognition, coverage
levels and health financing are interconnected

Based on quantitative and qualitative research performed
with the WHO Council on the Economics of Health for All,’
this article proposes an analytical framework that examines
the mechanism for legal recognition, as well as elements
included in the textual formulation of the right to health.
Our framework uses three stages of analysis. The first stage
interprets the legal recognition of the right to health (consti-
tutional, legislated, judicial or a combination). If there is some
constitutional recognition, the second step explores alternative
framings of a constitutional right, that is: (i) explicit references
to basic services; (ii) rights set out as programmatic aspira-
tions or directive principles; (iii) an explicit reference to other
laws or regulations to enact the right to health; (iv) explicit
reference to free health care; (v) explicit obligation to protect
the health of people; (vi) explicit reference to public health;
and (vii) mechanisms of resources and financing. The third
stage examines the availability of alternative or additional
legislative and judicial mechanisms for the construction of
health rights.

Our method enhances research and policy development
by examining more than just whether a country constitution-
ally recognizes the right to health. By disaggregating forms
of recognition, the constitutional framing and the content
of alternative legal or judicial adoption of health rights, the
framework can assist in understanding the legal protection's
breadth, enforceability and implications for health financ-
ing. By looking into these elements, our method allows us to
investigate the various approaches taken by legal systems in
managing the funding of health-care services.
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Fig. 1. Flowchart of identifying WHO Member States with constitutionalized right to

health

No. (%) of screened WHO Member States

Explicit constitutional rights (no.)

Statutory access to health care (no.)

Judicial construction of right (including with

incorporation of international human rights norms) (no.)

Combined judicial interpretation with legislated access to

health care or explicit policy commitment (no.)

WHO: World Health Organization.

194(100)

!—‘—\

No (54) Yes (140)

No (22)

No (17) Yes (5)

No (14)

Note: Of the three Member States we identified as having combined judicial interpretation with legislated
access to health care or explicit policy commitment, two states had explicit policy commitment and one

state had combined legislated judicial recognition.

Methods

We analysed the constitutions of all
194 WHO Member States. To do this
analysis, we searched for the most recent
constitution in the databases of Consti-
tute Project, Venice Commission, WIPO
Lex, International Labour Organization
Library, and Pacific Islands Legal Infor-
mation Institute (Paclii). To obtain the
most up-to-date set of texts for analysis,
a single author extracted the most recent
versions of constitutional texts from the
aforementioned databases. We extracted
and examined only the latest versions of
constitutional text, including all amend-
ments and reforms to the constitutional
texts as of December 2023.

The databases searched provide
constitutional texts in English and we
therefore collected all documents in
English. We consolidated segments of
the text related to the right to health
into a collection in NVivo, version
12 (Lumivero, Denver, United States
of America), where we systematically
reviewed the text for terms related to
health and what kind of entitlements
to health care or public health were in-
cluded in the constitutional text. Using
NVivo, we coded themes attributed to
scope or enforceability of constitutional
rights through an inductive and iterative
process, examining common framings
and variations in provisions associated
with health care and public health.

We created coding themes related to
scope based on contextualized, bottom-
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up iterative reading and interpretation
of the data. We then organized coding
outcomes into a data matrix featuring:
(i) WHO Member State; (ii) citation of
the constitutional source; and (iii) an
excerpt of the relevant constitutional text.

For WHO Member States lack-
ing any explicit constitutional right to
health, a second level of analysis was
initiated to explore whether there was
a statutory right to health or a judi-
cially constructed constitutional right,
including those based on incorpora-
tion of international law directly into
constitutional texts. We examined data-
bases of domestic legislative bodies and
other government websites for statutory
rights. As no reliable indexed official
directory exists for governments, except
for small Island States in the Pacific
(Paclii database), we manually searched
for statutory rights for each jurisdiction
we studied. We also searched Google to
identify government websites where le-
gitimate versions of judicial opinions are
published, interpreting statutory rights
and academic literature necessary for
understanding domestic jurisprudence;
focusing on affirmative entitlements to
health care. Text in languages other than
English were unofficially translated by
the authors or by using Google Trans-
late. We have provided access to our
collection of detailed legal sources in a
public repository."’

For Member States with no statu-
tory right to health identified, we
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conducted a third level of analysis. We
searched the HeinOnline database and
Google Scholar for English documents
to confirm evidence of jurisprudence
constructing a right to health based
on a combination of domestic law and
international human rights norms in-
corporated directly into the text. Only
texts from Argentina, Germany and
Mauritania were in official languages
other than English, requiring support
of Google Translate. In keeping with
accepted methods of comparative le-
gal research, a single reported case of
judicial enforcement was sufficient to
establish the existence of jurisprudence,
which was determined by entering the
following search terms: (i) right to
health; (ii) court; and (iii) the name of
the jurisdiction.

For the final stage of analysis, we fed
the data set generated by our three-level
search into a data matrix for each WHO
Member State, including: (i) the legal
basis for the right to health; (ii) the cat-
egory of incorporation (constitutional,
statutory, judicially constructed, or a
combination); (iii) the year of the last re-
vision or amendment of the legal source
(where applicable); and (iv) an extract
of the constitutional text containing the
reference to the right to health.

Results

Our analysis reveals a multifaceted dis-
tribution of recognized rights to health
among WHO Member States. Initial
analysis at the constitutional level un-
covered explicit provisions related to at
least one aspect of the coding theme in
140 constitutions. Consequently, these
140 Member States were identified as
having a constitutional right to health
(Box 1). Among Member States lacking
a constitutional provision, 32 Member
States had a recognized health-care
entitlement through legislation, while
five had obtained recognition through
judicial means. We could not find data
related to the right to health either in
constitutional law, legislation or judicial
cases in 14 of the 194 Member States
(Fig. 1).

Further examination identified
three Member States that did not fit
into the aforementioned screening
categories. Notably, in one case, a blend
of judicial interpretation and legislative
measures culminated in the establish-
ment of a political recognition of the ex-
istence of a right to health. In contrast, in
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two other cases, governmental policies
explicitly articulated rights language,
thereby implicitly adopting entitlements
to health care.

By analysing different constitu-
tions mentioning the right to health,
we identified common themes among
them; that is, free health care, emergency
health care, basic health-care services
and health protection. We selected two
coding themes related to legal en-
forceability: (i) provided by law; and
(ii) directive principles, as contrasted
with fundamental rights in many con-
stitutional texts.

Variations in provisions

When Member States ratify interna-
tional treaties or independently move
to enshrine entitlements to the right to
health, different rights formulations pro-
duce differing scopes of legal protection
and entitlement. These in turn influence
how health systems are financed and
organized.

Across Member States, key varia-
tions in constitutional provisions in-
clude an explicit reference to free health
care; rights set out as programmatic
aspirations or directive principles; or
as justiciable fundamental rights. We
also reviewed if basic, emergency or
comprehensive care was stipulated in the
text, and by what mechanisms financing
is embedded in the text of the Constitu-
tion. These variations are described in
detail in Box 2.

Moreover, the framing of the right
itself affects resource allocation and
health governance. For example, in Al-
bania there is a right to health insurance
whereas in Brazil, there is a universal
right to health care as a judicially en-
forceable entitlement. Thus, in Albania,
type of insurance defines coverage and
the scope of the right. By contrast, in
Brazil, there is universal access (re-
gardless of immigration status) to the
publicly funded health system Sistema
Unico de Satide.

Alternative pathways

Even if there is no constitutional pro-
vision regarding the right to health,
the right may be established by incor-
porating international human rights
norms in legislation or through judicial
construction in the constitutional text,
(for example, Argentina; Political Con-
stitution of the Republic of Argentina,
Articles 14(bis), 41, and 75). Judicial
construction of health-related rights
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Box 1.WHO Member States with a constitutionalized right to health

Afghanistan, Albania, Algeria, Andorra, Angola, Armenia, Azerbaijan, Bahrain, Bangladesh,
Belarus, Belgium, Belize, Benin, Bhutan, Bolivia (Plurinational State of ), Bosnia and Herzegovina,
Brazil, Bulgaria, Burkina Faso, Burundi, Cabo Verde, Cambodia, Central African Republic, Chile,
Colombia, Comoros, Congo, Cote d'lvoire, Croatia, Cuba, Czechia, Democratic People's Republic
of Korea, Democratic Republic of the Congo, Dominican Republic, Ecuador, Egypt, El Salvador,
Equatorial Guinea, Eritrea, Estonia, Eswatini, Ethiopia, Fiji, Finland, Gabon, Gambia, Georgia,
Greece, Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, Indonesia, Iran
(Islamic Republic of), Iraqg, Italy, Japan, Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Lao People’s
Democratic Republic, Latvia, Lesotho, Liberia, Libya, Lithuania, Luxembourg, Madagascar,
Malawi, Maldives, Mali, Marshall Islands, Mexico, Micronesia (Federated States of), Mongolia,
Montenegro, Morocco, Mozambique, Myanmar, Namibia, Nepal, Netherlands (Kingdom of
the), Nicaragua, Niger, Nigeria, Niue, North Macedonia, Oman, Pakistan, Palau, Panama, Papua
New Guinea, Paraguay, Peru, Philippines, Poland, Portugal, Qatar, Republic of Korea, Republic of
Moldova, Romania, Russian Federation, Rwanda, Sao Tome and Principe, Saudi Arabia, Senegal,
Serbia, Seychelles, Sierra Leone, Slovakia, Slovenia, Somalia, South Africa, South Sudan, Spain,
Sri Lanka, Sudan, Suriname, Switzerland, Syrian Arab Republic, Tajikistan, Thailand, Timor-Leste,
Togo, Tunisia, Turkiye, Turkmenistan, Uganda, Ukraine, United Republic of Tanzania, Uruguay,
Uzbekistan, Venezuela (Bolivarian Republic of), Viet Nam, Yemen and Zimbabwe.

WHO: World Health Organization.

Box 2. Key variations in constitutional provisions regarding the right to health

Explicit reference to basic services

A constitutional right to health may be expressed as a right to basic or essential health-care
services (for example, Armenia; Constitution of the Republic of Armenia, Art. 85) or emergency
health services. Essential health services are not defined in constitutional texts and may differ
from provisions in soft law instruments under international law. Constitutional provisions for
emergency health services do not guarantee that after receiving care, patients will not be
charged.

Rights set out as programmatic aspirations or directive principles

A right to health may be established under a set of social objectives or directive principles to
be interpreted as collective aspirations rather than fundamental*® rights with full individual
enforcement and protections (for example, Belarus; Constitution of the Republic of Belarus of
1994, Art. 45; and Bhutan; Constitution of Bhutan, Art. 21). These do not bind the state to making
claims enforceable nor to progressive realization of rights.

Explicit reference to other laws or regulations to enact the right to health

In 62 constitutions, implementation of state obligations or policies is contingent upon
subsequent legislation or regulation. This pattern means that in certain cases the constitutional
text does not take effect if there is no further legislative action or regulation.

Explicit reference to free health care

We found explicit provision of free health care in 44 constitutional texts; out-of-pocket payments
are permissible even when there is an explicit right to health care. Some provisions stipulate
free health care only for basic services or for people in extreme economic need (for example,

Tajikistan; Constitution of the Republic of Tajikistan, Art. 38).

Explicit obligation to protect the health of people

In certain instances, constitutional provisions are articulated in a manner that suggests the
obligation of protection, which can be construed as aiming to prevent harm from various sources,
such as those seen in sanitary laws or labour health standards. We identified this language in
33 constitutions.

Explicit reference to public health

This category comprises constitutions that incorporate coding related to state policies and
responsibilities concerning population health, which go beyond mere treatments or medical
care. They encompass initiatives such as disease prevention, epidemiological surveillance, and
measures for health promotion or risk reduction. We identified this framing in 71 constitutions.

Resource allocation and financing

The sources of financing or the rules of health-care expenditure are rarely explicitly set out in a
constitution. Exceptions to this rule include Member States such as Brazil (Constitution of the
Federative Republic of Brazil, Art. 196); and Colombia (Political Constitution of Colombia, Art. 49),
both of which detail requlation of health-care financing. Ecuador (Constitution of the Republic of
Ecuador, Transitional Provisions, Art. 18); and Egypt (Constitution of the Arab Republic of Egypt,
Art. 18) earmarked 4% and 3% of their GDP towards health care, respectively.

GDP: gross domestic product.

Bull World Health Organ 2024;102:307—3W3| doi: http://dx.doi.org/10.2471/BLT.23.290184 309



Research

Challenges and progress in advancing the right to health

occurs through iterative interpretation
of the constitutional text, a process
informed to differing degrees by inter-
national human rights law. Courts may
derive a positive right to health based on
one or more other rights; that is, (i) life;
(ii) self-determination; (iii) equality or
non-discrimination; and (iv) consumer
protections. Courts can also interpret
directive principles as fundamental
rights.'"'? For example, in Costa Rica
and India, apex courts have constructed
a right to health, including health care,
as part of the right to life with dignity.

In theory, these judicial construc-
tions have the same weight as an explicit
constitutional provision on the right to
health. However, they can also be more
narrowly circumscribed to certain types
of care. For instance, in Uganda, there
is a judicially constructed right to ma-
ternal health care but not other types of
care."”* Even when some aspect of the
right to health is set out in the constitu-
tion or a statute, it is frequently trans-
lated into concrete entitlements through
judicial interpretation. In turn, judicial
construction often calls for legislation
or public policies to make changes in a
health system."” Sometimes courts cre-
ate affirmative entitlements to forms of
health care by limiting the authority of
the legislature; that is, with respect to
criminalizing abortion.'>'®

In short, consistent with other
research on social rights, the degree
to which a right to health implies uni-
versal or differentiated entitlements,
and the degree to which it is effective
at influencing public policies and pro-
grammes depends upon constitutional
parameters, judicial construction and
legislative action."”

Discussion

Assessing the realization of health rights
and related public spending by merely
counting Member States with constitu-
tional health rights can yield misleading
conclusions. For example, Argentina has
no explicit constitutional right to health
per se. However, a right to health with
substantial policy and spending im-
plications has been judicially enforced
through other constitutional rights
and the incorporation of international
norms to which Argentina is a party.” By
contrast, other studies have found that
the mere existence of an explicit right to
health in many constitutions does not
necessarily lead to material advances
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in health-care financing; or to access to
health-care related goods, facilities and
services.'

Different articulations of rights
carry different implications for univer-
sality and comprehensiveness, as well
as progressivity. For example, a right
to health based on social insurance
through employer and employee con-
tributions is inherently influenced by
structural factors such as the percent-
age of self-employed workers engaged
in the informal economy. Likewise, a
universal right circumscribed to basic
care has implications for health gover-
nance, priority-setting and financing of
the health system, as unfunded services
may then out of necessity be provided
by costly private health-care providers.

Constitutions are frequently
amended; and legislation and judi-
cial interpretations of health rights
continually evolve based upon both
normative and empirical shifts. That is,
the emergence of a new disease or the
advent of a life-saving technology can
change the interpretation of the scope
of the constitutional right, as can social
norms around issues such as abortion
or gender-affirming care.®""~!

In contrast, our three-stage analy-
sis allows for deeper considerations of
context than a simple tally. For example,
courts deploy interpretations of other
constitutional norms, such as the right
to life, consumer protections, and equal-
ity and non-discrimination to enforce
regulations of public and private actors
regarding the scope and content of
health entitlements in specific contexts.
Thus, judicial interpretation, even in the
absence of an explicit right to health,
is critical for effective deployment
of health entitlements by the general
population as well as disadvantaged and
marginalized groups.'

Our emphasis on the role of courts
in rights realization complements find-
ings from other research, showing that
judicial capacity to ensure compliance
with entitlements to health care var-
ies, including when care is provided
by private and not state entities.'"*
Enforcement of health-related rights
depends not just upon constitutional
or statutory texts but also awareness of
rights violations (i.e. legal conscious-
ness), the need for and availability of
counsel, rules regarding standing, costs
of filing a claim and state compliance
with judicial orders.””** We also note
that entitlements to health care may be

Alicia Ely Yamin et al.

enforced by courts in ways that either
undermine systemic equity and system-
atic priority-setting, or act to enhance
the fairness and deliberative quality of
that priority-setting process.’

One area of future investigation is
to determine how the framing of the
right to health may contribute to shift-
ing social norms and the restructuring
of health systems as social institutions.
For example, in countries such as Brazil
that have adopted a constitutional right
to universal and comprehensive health
care, issues in the health system are no
longer merely technical questions about
quality of care, but have progressed to
more serious issues of fundamental hu-
man rights and dignity.*** Comparative
research designed for policy-makers that
connects these epistemic and structural
effects on conceiving of health as a com-
mon good with specific public policies
and health outcomes across populations
could be useful in mobilizing greater
pooled public resources for financing
health, as opposed to reliance on private
insurance markets.

This study has some limitations.
First, we primarily used constitutional
directories available in the English lan-
guage. Second, there is no centralized
or officially indexed research database
for all legislation and judicial decisions
concerning the right to health. Some
sources may not be published by govern-
ments or available online; and if so, may
have not been filed in the legal research
inventories we consulted.

In conclusion, to effectively assess
the right to health's influence on health-
care financing and social outcomes,
policy and public health researchers
can employ a more detailed analytical
framework. We found that our analyti-
cal method facilitates a more thorough
understanding of the breadth and con-
sistency of legal protections in Member
States.

Linking the findings of this study
with the report of the WHO Council
on the Economics of Health for All*
suggests a broader research agenda that
examines the interactions among the
enshrinement of health rights; prevail-
ing social norms around health equity
and solidarity; and the institutionalized
economic order in some countries such
as intellectual property regimes and
financial regulation. Although consider-
ation of the social determinants of health
and socio-legal context is necessary for
full evaluations, these different fram-
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ings will have substantial implications
for WHO Member States in terms of

© 2024 The authors; licensee World Health Organization.

health system financing, governance and
priority-setting processes. l
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Résumé

Analyse des progres des gouvernements dans le domaine du droit a la santé

Objectif Etudier l'impact de diverses formulations du droit & la santé
selon les constitutions, la 1égislation et la jurisprudence nationales sur
le champ d'application de la protection juridique en matiere de santé.
Méthodes Nous avons examiné la reconnaissance juridique du droit
a la santé en effectuant une recherche a trois niveaux. Tout d'abord,
nous avons exploré des bases de données contenant des textes
constitutionnels. Ensuite, nous avons procédé a une analyse thématique

de ces textes constitutionnels reconnaissant explicitement les droits a la
santé, en utilisant NVivo pour le codage. Pour les 54 Etats Membres de
I'Organisation mondiale de la Santé (OMS) dépourvus de dispositions
constitutionnelles, nous avons passé en revue les parcours légaux,
instances et interprétations judiciaires ou les deux méthodes ont
contribué a la reconnaissance de droits a la santé. Enfin, nous avons
corroboré les preuves de jurisprudence formulant un droit a la santé
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fondé sur la combinaison, directement intégrée dans le texte, d'une
|égislation nationale et de normes internationales en matiére de droits
humains.

Résultats Nous avons identifié 140 Etats Membres de I'OMS ayant
constitutionnalisé le droit a la santé. Notre analyse suggere qu'il existe
des variations considérables dans le champ d'application de la protection
juridique en matiere de santé, notamment dans la portée de ces droits et
la possibilité de les faire respecter par la voie Iégale. Nous soulignons en
outre l'importance cruciale de la reconnaissance constitutionnelle, des
mesures législatives et des interprétations judiciaires dans la formulation

Alicia Ely Yamin et al.

des droits juridiques aux services de soins de santé, du fait de son impact
sur leur accessibilité et sur le soutien financier.

Conclusion La présente analyse fournit des informations aux
responsables politiques afin qu'ils puissent examiner plusieurs
approches relatives aux droits de la santé, avec des implications en
termes de financement de la santé et |'évaluation des progres réalisés par
les Etats Membres dans le cadre de I'accés universel & des soins complets.
Elle met également en lumiere la diversité des effets qu'exercent les
différentes formulations du droit a la santé sur la réduction des inégalités
en la matiere.

Pesilome

AHanus pe3ynbTaToB AeATENIbHOCTU NPaBUTENIbCTBA NO peann3aynnm npaBa Ha 340opoBbe

Llenb M3yunTb BAMAHKE pa3nnuHbiX GOPMYIMPOBOK NpaBa Ha
3[10POBbE B HALMOHANBbHbBIX KOHCTUTYLMAX, 3aKOHOAATENbCTBE U
CyAebHOM NpaKT1Ke Ha chepy NPaBOBOV 3al1Tbl 300POBbLA.
MeTogbl [1na 13yyeHUa opuaMYeCcKoro npu3HaHus npaea Ha
3A0POBbe ObIN MPOBeEH TPEXYPOBHEBBIA MOUCK. BO-nepBbix, Obin
NpoBe/eH NoVCK Mo 6a3am aHHbIX, COAEPKaLLMM KOHCTUTYLIVIOHHbIE
TeKCTbl. Bo-BTOpbIX, ObIT MpOBeAeH TemaTUiyecKuin aHanms
KOHCTUTYLIMOHHbIX TEKCTOB, COLIePAKaLLMX MPAMOE KOHCTUTYLIMOHHOE
NpM3HaHKWe NpaB Ha 340POBbE, C UCMOMb30BaHVIEM MPOrPaMMHOTO
naketa NVivo ana kopmposaHua. na 54 rocyaapcrs-uneHos
BcemunpHoW opraHm3aunn 3apasooxpaHeHns (BO3), B KOTOPbIX
OTCYTCTBYIOT YETKME KOHCTUTYLIMOHHbBIE MONOXEHWA, Dbl M3yUeHbl
3aKOHOfaTeNbHble aKTbl, CyAeOHble KOHCTPYKUMM ¥ Ciydal, Koraa
oba MeTofla CMOCOOCTBOBANM MPU3HAHWIO NMPAaB Ha 3A0POBbLE.
B 3aBeplueHne 6bI10 NOATBEPXKAEHO Hanvyve opuanyecKon
NPaKTVIKK, onpefensiolle Npaso Ha 300POBbeE Ha OCHOBE COYeTaHNS
BHYTPEHHEro 3aKOHOATENbCTBA U MEXAYHAPOAHbBIX HOPM B 061aCTL
NpaB YernoBeKa, BKOUYEHHbIX HEMOCPEACTBEHHO B TEKCT.

Pe3ynbratbi bbio BbiABNeHO 140 rocyaapcts-uneHos BO3, B KOTOPbIX
MPaBo Ha 300POBbE 3aKPEMNEHO B TEKCTE KOHCTUTYLMN. Pe3ynbTaThl
NPOBEAEHHOIO HaMK aHann3a CBUAETENbCTBYIOT O Hannymm
3HAUUTENBHBIX Pa3NUYMin B chepe NPaBOBOW 3aliMThl 3A0POBbS,
BKJ/IIOYAA WMPOTY MPaB M BO3MOXHOCTb peanmsalmnm 3Tmx npas
yepe3 NpaBoBYO CUCTeMyY. Kpome TOro, Ba»KHO OTMETUTL peluaioliee
3HayeHme KOHCTUTYLIMOHHOIO MPW3HaHKA, 3aKOHOMATENbHBIX Mep
1 cynebHbIX TONKOBaHWA B GOPMUPOBaHIMN NMPaBOBLIX MPaB Ha
MEeAVLMHCKIME YCNYT I, BIAIOLLMX Ha X JOCTYMHOCTb U GVHAHCOBYIO
NoAAEPXKKY.

BbiBopa PesynbraThl aHanM3a No3BOAAIOT OTBETCTBEHHbLIM MLIAM
OLIeHNTb PasnUHble MOAXOAB! K BbiNaTam, CBA3aHHbIM CO 3A0POBbEM,
CnocnencTBNAMM Ans GMHAHCUPOBAHNA 30PaBOOXPaHEHNA M OLEHKN
LIAroB rocyapcTB-uneHoB no obecneyeHnio BceobLLero AocTyna K
KOMMNEKCHOMY MeANLIMHCKOMY OBCTY»KMBaHWIO. Pe3ynbTaTbl aHanv3a
TakKe CBMAETENbCTBYIOT O TOM, YTO PasvuHble GOpPMYIMPOBKM
npaBa Ha 3[0POBbe OKa3blBAIOT Pa3HOE BAMAHME Ha COKpaLleHme
HepaBeHCTBa B Chepe 34paBoOXpaHeHNs.

Resumen

Analisis de los avances gubernamentales en el derecho sobre la salud

Objetivo Examinar la influencia de las diferentes articulaciones
del derecho sobre la salud en las constituciones, la legislacion y la
jurisprudencia nacionales sobre el alcance de la proteccion juridica
de la salud.

Métodos Se investigo el reconocimiento juridico del derecho sobre
la salud mediante una busqueda en tres niveles. En primer lugar,
se buscaron bases de datos que incluyeran textos constitucionales.
En segundo lugar, se realizé un andlisis temdtico de los textos
constitucionales con reconocimiento constitucional explicito de los
derechos sobre la salud, utilizando NVivo para la codificacion. En el caso
de los 54 Estados Miembros de la Organizacién Mundial de la Salud
(OMS) sin disposiciones constitucionales explicitas, se exploraron las
vias estatutarias, las construcciones judiciales y los casos en que ambos
métodos contribuyeron al reconocimiento de los derechos sobre la
salud. Por ultimo, se confirmaron los casos en los que la jurisprudencia
habia establecido un derecho sobre la salud basado en una combinacion
de legislacion nacional y normas internacionales de derechos humanos
incorporadas directamente al texto.

Resultados Se identificaron 140 Estados Miembros de la OMS con
un derecho sobre la salud constitucionalizado. El andlisis sugiere que
existen notables variaciones en el alcance juridico de la proteccion de la
salud, incluida la extension de los derechos y la posibilidad de hacerlos
valer a través del sistema juridico. También se destaca la importancia
decisiva del reconocimiento constitucional, las medidas legislativas y las
interpretaciones judiciales en la configuracién de los derechos legales
a los servicios de atencion sanitaria, que afectan a su accesibilidad y
apoyo financiero.

Conclusion El andlisis ofrece informacion para que los responsables de
formular las politicas evaltien los diferentes enfoques de los derechos
relacionados con la salud, conimplicaciones para lafinanciacion sanitaria
y la evaluacién de los avances de los Estados Miembros hacia el acceso
universal a una atencion integral. Este andlisis también aclara como las
diversas formulaciones del derecho sobre la salud tienen efectos variados
en la reduccién de las disparidades sanitarias.
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