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A 15 year old girl in the north of
England is recovering this week
after a heart transplant opera-
tion sanctioned by a High Court
judge despite her refusal to
undergo it. 

The teenager, identified as
M, had only a week to live, and
her parents had consented to
the operation. But M, who had
been fit and healthy until she
developed heart failure in May,
had learnt only two days earli-
er that a transplant was her
only chance of survival and
insisted she did not want to
have it. 

The transplant team at Free-
man hospital in Newcastle upon
Tyne could not begin to look for
a heart until they knew the opera-
tion could go ahead. The High
Court family division judge on
duty was contacted and he insist-
ed that the girl must first be given
the chance to make representa-
tions to him. He located a local
solicitor who specialises in chil-
dren’s cases, who agreed to go to
the hospital and talk to M. She
told him that she was “depressed”

at the prospect of taking treat-
ment for life, and worried that
she would be “different” with
someone else’s heart. Her words
were relayed to the official solici-
tor, who took the view that she
was overwhelmed by the discov-
ery that she had a fatal illness and
lacked the capacity to weigh up
all the considerations and make
an informed decision. The judge
accepted his recommendation
that the surgeons be allowed to
treat her in accordance with their
clinical judgment. 

The case highlights the
illogical state of the law on
under 18s and consent. Under
the Family Law Reform Act,
children of 16 and over can
give a valid consent to medical
treatment, and the case
brought some years ago by Vic-
toria Gillick questioning provi-
sion of contraception for under
16s without parental consent
confirmed that they have the
same right if they have the
maturity to weigh up all the 
factors. But in a later case, 
in 1991, the appeal court held

that the court can override 
the refusal of a minor. 

Dr Vivienne Nathanson, head
of health policy and research at
the BMA, said: “Doctors find
these situations very difficult
because all their instincts are to
provide life saving treatment, but
equally, they are very reluctant to
override the wishes of an unwill-

ing patient who may not recover
as well if treatment has been
imposed.” She added: “The legal
and ethical position on young
people and consent is complicat-
ed and confused. We are current-
ly working on new guidance on
informed consent which we hope
will help clarify the decision 
making process.” 
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US Senate
passes patients’
bill of rights
James Ciment New York
164 

For the first time since man-
aged health care was intro-
duced, the US Senate has
passed a bill that would protect
the rights of health insurance
customers. But the Republican
sponsored bill, passed last
week, offers far fewer patients’
rights than the bill proposed
by the Democrats. 

The so called “Patients Bill of
Rights”—which was passed by the
Senate by 53 votes to 47, with

two Republicans joining the
Democrats in opposition—pro-
vides $13bn (£8bn) in tax breaks
for health care and provides an
appeal process for patients
whose insurer refuses a specific
treatment. Republicans voted
down, however, an amendment
offered by the Democrats that
would have set up procedures
allowing patients to sue insur-
ance companies for denying
them medical procedures. 

The Republican bill also sub-
stantially waters down Democ-
ratic provisions giving doctors
the right to override restrictions
on treatment made by health
insurance officials. While Senate
Democrats offered case studies
of patients who had been
denied life saving procedures,

Republicans and the health
insurance industry argued that
more expansive reforms would
raise the cost of insurance and
so cause more Americans to go
without. 

Richard Coorsh, spokesman
for the Health Insurance Associ-
ation of America, the main lob-
bying group for the industry,
said: “We think that there needs
to be a distinction made be-
tween the practice of medicine—
which requires a doctor to do
absolutely everything—and a
covered benefit. When insurers
review a claim, the responsibility
is only for services covered by
that contract.” 

Other provisions of the
Republican sponsored bill
include the right to a hospital

stay after a mastectomy recom-
mended by a doctor and access
to emergency room care outside
network hospitals covered by 
a patient’s health insurance
package. 

Overall, however, the bill
limits many of the expanded
rights to the approximately 50
million people who have self
financed plans, generally
offered by large companies, in
which patients are free to
choose their doctor. Over 100
million Americans in the more
restrictive plans that require
visits to a predetermined list of
“gateway doctors”—the plans
that have received most com-
plaints from consumers—would
not enjoy the benefits from
most provisions of the bill. 


