Education and debate

Regulating nursing homes

Residential nursing facilities in the United States

Charlene Harrington

Poor quality care has been an enduring feature of
many of the 16 500 residential nursing facilities that
provide care to 1.6 million people in the United States.'
Despite three decades of public concern, government
surveys and data collected by the federal government
continue to show that residents of nursing homes
experience problems in their care (figure). In 1998 and
1999, 25-33% of nursing homes had serious or poten-
tially life threatening problems in delivering care and
were harming residents’ * In 1999, state inspectors
found that 26% of the nation’s nursing facilities had
poor food hygiene; 21% provided care that was
inadequate; 19% had environments that contributed to
injuries in residents; and in 18% pressure sores were
treated improperly. The eight most common deficien-
cies identified in 1999 are shown in the box.” About
77% of facilities that were performing poorly had
problems in subsequent surveys conducted by state
licensing and certification agencies.”

Between 1993 and 1999, there was an increase in
the number of residents developing contractures, pres-
sure sores, and incontinence; being bedbound; and
receiving psychotropic drugs® In a study of nursing
home residents who had died, more than half had
received unacceptable care that endangered their
health or safety; this care included failure to properly
treat pressure sores, failure to manage pain, and some
had had a dramatic, unplanned loss of weight." Given
the scale and chronic nature of quality of care issues
and the failures in resolving them, what can the United
Kingdom learn from the experiences of the United
States?

Ownership and quality of care

Of the nursing homes for older people in the United
States, 67% are run by profit making organisations, and

25

[ Mean No violations per facility
[J Percentage of facilities with no violations

20

Mean No violations

Percentage with no violations

10

|

0
1991 1992 1993 1994 1995 1996 1997 1998 1999
Year

Violations of care standards in nursing homes in the United States,
1991-9°

BMJ VOLUME 323 1 SEPTEMBER 2001 bmj.com

Summary points

Poor quality care for the 1.6 million people in
nursing homes in the United States has existed
for 25 years

Care in as many as one third of nursing homes
jeopardises the health and safety of residents

The largely profit making nursing home industry
provides fewer nurses and poorer quality of care
than non-profit homes and government run
nursing homes

A fundamental cause of poor care is the low
number of nurses and other staff required by law

Monitoring and enforcement of quality standards,
which has been devolved to the states, has been
weak because standards are lax

The US government has failed to hold the
nursing home industry accountable for how
government funds are spent and to protect
residents from poor care

520 are part of an organisation that owns more than
one facility” The six largest providers of residential
care in the United States also own a large number of
facilities internationally.' The table shows the compa-
nies that own the greatest number of facilities. Sun
Healthcare Group, one of the largest companies, had
revenues of $2.5bn (£1.8bn) in 1999, and operated 145
long term care facilities with 8320 beds in the United
Kingdom, had 1640 licensed beds in Spain, 3339 in
Australia, and 1217 in Germany.” It also owned hospi-
tals, pharmacies, providers of rehabilitation services,
and respiratory therapy services.

Non-profit nursing homes are associated with bet-
ter staffing and higher quality services’ as well as with
residents having a lower probability of death and infec-
tion.” Facilities owned by investors have fewer nurses
and higher rates of violations, or deficiencies, on
annual surveys of nursing homes.”’ Profit making
facilities were found to have 30% more violations of
standards assessing quality of care and more
deficiencies in measures assessing quality of life than
non-profit facilities.”

Not surprisingly, litigation is increasing. In 2000,
the Supreme Court of Texas upheld an $11m
judgment against the Horizon Health Care Corpora-
tion for the death of a resident.” In Florida,
Extendicare, another nursing home operator, was fined
$17m in punitive damages and $3m in compensation
for negligent care."
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Federal regulation

Under federal regulations, each state has a licensing and
certification agency that inspects facilities that have a
contract with the federal government. This is analogous
to regulations in the Care Standards Act 2000 in the
United Kingdom except that in the United Kingdom a
central agency handles inspection and enforcement; this
will be discussed in the third paper in the series.” In the
United States, federal regulations require each nursing
facility to conduct standardised, comprehensive assess-
ments of all patients when they are admitted and
periodically thereafter and to implement care plans that
meet the individual needs of residents.

The survey, which is carried out by state agencies,
requires that residents be interviewed or assessed and
that observations be made to evaluate whether some
185 quality requirements (in 17 different categories)
and “life safety” requirements have been met. The sur-
veys examine both the process and the outcomes of
care to ensure that minimum standards are met.” Data
on compliance with regulations and the characteristics
of individual nursing homes are collected centrally and
published on the internet, where they are available to
the public.

The 1987 law established new enforcement proce-
dures that use intermediate sanctions (penalties that
fall short of closing nursing homes) against facilities
that fail to meet federal standards"; these sanctions
include the ability to issue fines, deny payment for
newly admitted residents, and bring in managers from
outside. If these sanctions are not effective, the federal
government can issue a notice of immediate termina-
tion and decertification—that is, withdraw federal
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payments. The intermediate sanctions, however, were
not implemented until 1995.

Staffing

Two of the fundamental causes of problems with the
quality of care in US nursing homes are inadequate
staffing and a poor mix of skills. Federal regulations
require only that one registered nurse is on duty eight
hours a day for seven days a week and that a registered
nurse or a licensed practical nurse (also known as a
licensed vocational nurse) is on duty during other
shifts regardless of the size of the facility.” (Registered
nurses have between two and four years of training and
licensed practical nurses have one year of training.)
Numerous studies have recommended that standards
for staffing should be higher'**" and have found enor-
mous variation in staffing within and across states." *’

Most common violations found in US nursing
homes, 1999*
Percentage

Violation of facilities
Improper use of restraints 11
Inadequate care plans 13
Inadequate attention to activities of

daily living 14
Respect for personal autonomy and

privacy 16
Improper care of pressure sores 18
Unsafe environment that

contributes to injuries 19
Poor quality of care 21
Inadequate food hygiene 26

On average, nursing assistants care for 12 residents,
and registered nurses and licensed vocational nurses
oversee 32 to 34 residents.** Since nursing facilities
report on their own staffing levels, these levels may
actually be lower than reported, and facilities
commonly increase the number of staff during
surveys." Profit making facilities have 20% fewer staff
than non-profit and government run facilities. Poor
quality care in nursing homes is associated with low
wages and few benefits, high rates of employee
turnover, and heavy workloads.”

Many states have proposed legislative changes to
increase the number of staff required in nursing homes
(for example, in 1999 California passed legislation
requiring a total of 3.2 hours of direct care for each
resident each day). In 2000 President Clinton
proposed allocating $1bn in new funds for staffing for

Characteristics of the six largest corporations running nursing homes in the United States, 1999’

Revenue*
Percentage of funds from Total operating
Company (headquarters) No of beds No of facilities federal and state governments revenue
Beverly Enterprises (Fort Smith, Arizona) 62 293 562 74 $2.8bn
Mariner Post-Acute Network (Atlanta, Georgia) 49 656 416 67 $1.5bn
HCR Manor Care (Toledo, Ohio) 47 138 297 51 $2.2bn
Sun Healthcare Group (Albuquerque, New Mexico) 44 941 397 83 $2.5bn°
Integrated Health Services (Owning Mills, Maryland) 44 302 380 56 $3bn
Vencor (Louisville, Kentucky) 38 362 291 60 $3bn

*$1.40=£1.00.
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Reform of regulations

Prompted by scandals in care in nursing homes, the
US Senate Special Committee on Aging held a series
of hearings between 1963 and 1974. These led to
reform of the federal and state laws regulating nursing
facilities.” '* When the Reagan administration
attempted to deregulate the nursing home industry in
1982, Congress asked the Institute of Medicine to
study the regulations. The institute’s report showed
that there were widespread problems in the quality of
care provided'’; Congress’s investigative agency, the
General Accounting Office, also issued a report. The
office’s report found that over one third of the nation’s
nursing homes did not meet federal standards." In
1987, Congress passed a bill, the Omnibus Budget
Reconciliation Act of 1987, that brought important
reforms to the regulation of nursing homes. This act
established federal regulations for all facilities serving
clients whose care was publicly funded, such as those
on Medicare (which pays for care for elderly people
and disabled people) and Medicaid (which pays for
care for poor people). The federal regulations have
three parts: the standards, the survey or monitoring
procedures, and the enforcement procedures.

nursing homes so that states could voluntarily address
staffing problems.” Additionally, legislation was intro-
duced in the Senate, through the Nursing Home
Improvement Act 2000, to require the Health Care
Financing Administration (a government agency
responsible for administering public funds for
Medicare and Medicaid) to set minimum staffing
requirements for nurses and to boost staffing in
nursing facilities by spending $1bn over two years.
There is growing concern, however, that the Health
Care Financing Administration will not increase the
minimum levels to those that are necessary to ensure
quality because of the high cost to government of set-
ting higher standards, in terms of funding for Medicare
and Medicaid.

Enforcement

The weakness of the standards on staffing is made
worse by an ineffective system of survey and
enforcement in which responsibility is devolved to the
states. Those who do the surveys are responsible for
visiting nursing facilities every 9 to 15 months to con-
duct surveys and investigate complaints.” The General
Accounting Office has found that those conducting
surveys are unable to detect serious problems in the
quality of care particularly in terms of the number of
preventable hospitalisations, deaths, falls that led to
fractures, and infections and pressure, as well as the
inappropriate use of restraints, the failure to dress and
groom residents, and malnutrition.* !

At the 1998 hearings of the US Senate Special
Committee on Aging, which examined the General

Amount of time nurses spend in nursing homes
per resident per day, 1999

Registered nurses—124 minutes
Licensed vocational nurses—42 minutes
Nursing assistants—44 minutes
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Accounting Office’s findings, the committee criticised
the Health Care Financing Administration’s survey
and enforcement efforts, and President Clinton
announced a new initiative to improve the enforce-
ment process by introducing stronger oversight of state
inspections.”

Reimbursement

The government’s payment policies are important to
the nursing home industry: they account for 62% of
the $87bn earned in revenue by nursing homes in
1998 * Under the federal Medicare prospective
payment system (which covers short term care for eld-
erly people and disabled people), reimbursement to
nursing homes is made on the basis of the estimated
amount of staff time and the skill mix needed to care
for each resident, but facilities are under no obligation
to provide the staff time for which they are paid or to
provide care that exceeds minimum standards.
Medicare payments (which were $264-385 per resident
per day in 1999)' and payments by private payers,
which are the same for profit making, non-profit, and
governmental facilities, are significantly higher than
payments made by Medicaid (about $95 per day in
1998). Medicaid pays for 54% of the total number of
private and public expenditures.

The low level of federal payments and state Medic-
aid payments are major deterrents to nursing homes
increasing staffing.” It has been estimated that increas-
ing the total average time spent with a resident from
3.5 hours per resident per day to 4.55 hours per day
would cost at least $6bn.”

The lack of government control over public funds
is a cause for concern. Currently, less than 36 cents in
every dollar spent on nursing facilities is spent directly
on care.” No limits are set on the amount of returns
that can be allocated to shareholders, on salaries for
chief executive officers, or on spending on capital and
administrative costs. Robert Elkins, the former chief
executive officer and founder of Integrated Health Sys-
tems (which runs a large number of nursing homes
whose stock value dropped by 78% between 1997 and
1999) made over $14m in salary and stock bonuses
annually” and received a package worth $55m when
he left the company.”

Financial fraud is not uncommon because there are
no strong mechanisms of accountability for spending
public funds. Beverly Enterprises, which runs the
nation’s largest chain of nursing homes (561 facilities
in 30 states) has agreed to pay $175m to settle US
Department of Justice charges of defrauding Medicare
of $460m between 1992 and 1998; employees were
found to have fabricated records to make it appear that
nurses were devoting more time to Medicare patients
than they actually were.* Vencor, another operator of
nursing homes, settled a fraud case brought by the
government for $1.3bn and agreed to have an
independent monitor for five years to ensure that qual-
ity standards are maintained and fraud is avoided.”

When Congress passed a new prospective payment
system for Medicare in 1997, which used the case mix
of residents (known as acuity) to control spending on
care in nursing homes,” some 2000 of the companies
running the largest number of nursing homes filed for
bankruptcy.”! Among them were Sun Healthcare
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Group, which reported losses of $700m in 1998 and
$90m in 1999, and Vencor, which reported losses of
$563m in 1998 and $612m in 1999.” Sun Healthcare
Group sold its holdings in the United Kingdom to
management for $1 in a buyout and then reduced their
workforce from 80 700 in 1999 to 57 100 in 2000

Although these corporations blamed Medicare’s
payment policies for their losses, the General Account-
ing Office found little evidence to support this, instead
ascribing the companies’ financial difficulties to “high
capital-related costs” and substantial non-recurring
expenses and write offs.” Nonetheless, the nursing
home industry was successful in its lobbying, and in
2000 Congress and the president implemented the
Benefits Improvement and Protection Act which
restored many of the cuts made to Medicare
reimbursement.

Lessons for the United Kingdom

Over the past three decades, the poor quality of care in
nursing homes in the United States has continued to
be a problem. The nursing home industry is
increasingly controlled by large and politically
powerful multinational corporations. These corpora-
tions have wide discretion over the spending of large
amounts of public funds, but at the same time there is
little financial accountability. Fraud and financial
mismanagement are widespread throughout the
industry as is poor quality care.

Although strong federal quality standards were
established by law in 1987, the crucially important
standards for staffing continue to be weak; staffing
accounts for the largest share of the cost of care. Small
numbers of staff, who are paid low wages and have few
benefits, and high turnover rates are recognised
features of the industry. The delayed implementation
of enforcement and the weak sanctions available
have yet to improve care because state survey systems
are weak and government regulatory bodies are
subject to lobbying by the industry. There is also a
reluctance to use the enforcement penalties and sanc-
tions available.

The government is reluctant to impose higher
standards for staffing because of concerns over cost.
Although the government pays 62% of nursing home
bills,* financial accountability for expenditure does not
extend to rules governing the services to be provided,
the types of services, how much profit can be made,
and how much is spent on administrative costs and
other expenditures.

The story of long term care in the United States
holds lessons for the United Kingdom. Because the
market is increasingly dominated by profit making cor-
porate providers, the government must be prepared to
intervene in areas that affect profit margins and must
also retain control over the expenditures of providers
in the areas of staffing, skill mix, training, and services
provided. Failure to do this leaves regulation in the
realm of symbolism and vulnerable, frail elderly people
at risk of serious harm.

Competing interests: None declared.
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Endpiece
Stretched until they twang

Writers write far more penetratingly than they live.
Their novels show them at their very best, making a
huge effort: stretched until they twang.

Martin Amis, Experience,
London: Jonathan Cape, 2000
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