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Health policy in the European Union: how it’s made and

how to influence it

Ben Duncan

The European Union doesn’t usually intend to make health policy but in practice other policies—
often to do with the union’s origins as a free market—affect health care. Ben Duncan explains how
the union and its institutions work and how they can be influenced

European Union law has a profound impact on health
service delivery in Britain and other EU countries.' Yet
repeated reassurances to the contrary and attempts to
define an EU health policy that does not impinge on
national governments’ rights to control their healthcare
systems have disguised this fact. The result has been that
some major changes have taken health ministries and
doctors by surprise. A greater willingness to acknowl-
edge the union’s role in health care may be expected as
it prepares to launch an ambitious new health action
programme and member states face up to the
consequences of recent European Court of Justice
rulings on patients’ rights to go abroad for operations.”

This paper gives an overview of current EU policies
relevant to medicine and public health and an insight
into how these policies are made—and how they can be
influenced.

What is EU health policy?

Official health policy

Official EU health policy has been built on something
of a paradox. Union leaders have for years wanted the
union to be seen to be “doing something” about issues,
like health, that citizens care about. Yet health policy is
so high on national political agendas that most
governments do not want the union interfering in it.
The solution the EU came up with in the Maastricht
Treaty of 1992 was to have a mandate of “encouraging
cooperation between member states” and “if necessary,
lending support to their actions” in public health
(article 129(1)). The EU was given the power to spend
money on FEuropean level health projects but
forbidden to pass laws harmonising public health
measures in the member states (article 129(4)).

When the EU’s powers over health policy were
revised in the Amsterdam Treaty of 1997 the mandate
was significantly strengthened. The EU was com-
manded to ensure “a high level of human health
protection” in the “definition and implementation of
all [union] policies and activities” and to work with
member states to improve public health, prevent illness
and “obviate sources of danger to human health”
(article 152(1)). None the less, harmonisation of mem-
ber states’ public health legislation—with two small
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Most of this impact comes from laws not
specifically designed as health policy
interventions

Overt acknowledgement of the union’s role in
health care may be preferable to its current, rather
random, interventions

Information is readily obtainable from online EU
information sources, health interest groups, and
specialist publications

Health policy can be influenced by judicious
lobbying

exceptions—continued to be prohibited and the EU
was mandated to “fully respect” the member states’
responsibilities for “the organisation and delivery of
health services and medical care” (article 152(4, 5)).

Food safety crises such as bovine spongiform
encephalopathy, genetically modified crops, and dioxin
in chicken have forced health up the EU agenda in
recent years. In 1999 one of the first acts of the incom-
ing president of the European Commission, Romano
Prodi, was to create a directorate general for health and
consumer protection. Though this gave EU health
policy a new profile, most of the directorate’s resources
are deployed on consumer protection—and in particu-
lar food safety. Only around 90 of the staff of 700 work
on public health. The EU’s role in public health and in
health care is likely to grow over coming years (see box
1), but for the moment the official health policy is
something of a Cinderella.

Effect of EU law on health service provision

The European Community Treaty may forbid the
union from using its health policy powers in a way that
cuts across member states’ rights to run their own
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healthcare systems, but this does not isolate health
care, or health professionals, from the effect of EU law
in other areas.' * Box 2 illustrates the ways in which EU
law can affect health policy. Two EU laws that have
driven major change in British medicine are worth
mentioning: the doctors’ directive and the working
time directive, neither of which was conceived as a
health policy measure.

The doctors’directive was part of a batch of directives
proposed by the European Commission in the 1970s
and early 1980s as part of a drive to promote the free
movement of workers and professional people. The
directive guarantees automatic mutual recognition of
most medical qualifications in the EU provided
member states implement certain minimum quality
guarantees (expressed in terms of the length of
training). An individual doctor challenged the fact that

Box 1: EU public health action programme 2002-6

Strand 1: Improving health information and knowledge

(1) Developing and operating an EU health monitoring system. This will include
establishing indicators for health status and health determinants and
agreeing methods for data collection. It will also include projects to improve
sharing of and access to health data

(2) Developing and using methods for analysis, acvice, reporting, and consultation
on health issues. Under this heading the EU may start analysing best practice
in health care

Strand 2: Responding rapidly to health threats

(1) Enhancing the EU's capacity to tackle communicable diseases. The EU will
build on and enhance its existing network on the epidemiological
surveillance and control of communicable diseases. In particular,
coordination with the countries of central and eastern Europe will be
enhanced

(2) Strengthening the EU’s capacity to tackle other health threats. The EU will
continue to take an interest in the health risks posed by electromagnetic
fields and other physical agents

(3) Strengthening early warning and response system for all health threats
(including, since 11 September, possible bioterrorism attacks)

Strand 3: Addressing health determinants

(1) Developing strategies and measures on lifestyle related determinants
(2) Developing strategies on social and health determinants

(3) Developing strategies and measures on health determinants related to
the environment

Budget proposed by the European Commission =€50m a year

All of the above should, among other things, make available funding for health
non-governmental organisations and patient groups running EU level projects.

For more details visit www.europa.eu.int/comm/health/index_en.html
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NHS consultant posts were not, in fact, open to doctors
who had simply completed the minimum training
period specified in the directive. Faced with possible
legal proceedings the British government’s then chief
medical officer set up a review of specialist medical
training which, in 1993, recommended a move from
the prevailing system of a long apprenticeship of
“learning by doing” to shorter, more structured
postgraduate training." The introduction of Calman
training, as the new regime was called, has been one of
the major events in British medicine in the 1990s. It
also has implications for the survival of many smaller
hospitals.

The working time directive, passed in 1993, sprung
from the commission’s social action programme aimed
at guaranteeing minimum rights for workers through-
out the EU. It established the general principle that no
employee could be obliged to work more than 48
hours a week and laid down minimum daily rest peri-
ods. It took until April 2000 for governments to agree
a deal extending the 48 hour week to junior doctors: it
will be phased in from 1 August 2004. Implementing
the agreement will mean radical changes in medical
staffing rotas in British hospitals—probably involving a
move to shift work—as well as a massive expansion in
doctor numbers.” The British government has said it
will target its recruitment drive at existing member
states that have surplus doctors. However, the NHS
expansion will probably make the UK an attractive
destination for medical migrants from central and
eastern Europe and the developing world.

How is EU health policy made?

Box 2 illustrates the fact that effects on health policy
can come from sources other than the European
Commission’s health directorate. Indeed, sometimes
EU influence on health policy can be random and
unintentional. It is therefore not possible to talk of a
single, linear, policy making process. Nevertheless,
several key features can be identified.

Features common to all EU policy making

The institutional triangle—At the heart of all EU policy
making lies the interplay between the union’s three
political institutions: the commission, the parliament,
and the council of ministers (see box 3). In theory, the
policy making process is simple. The commission pro-
poses laws and policies, and parliament and council
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Box 2: Types of EU health policy making

Direct health policy making

The EU identifies a health objective and seeks to
realise it by EU action, either law making or funding or
cooperation between the member states. Direct policy
making is not only done under article 152 (public
health) of the European Community Treaty. Tobacco
control legislation falls under the EU’s powers to
regulate the internal market,” while the initiative to
tackle communicable diseases in the developing world
uses the union’s powers in development aid and
research.

Indirect health policy making

The EU is pursuing an objective other than health, but
health considerations play an important part in
determining the final outcome. Examples of this would
be directives seeking to facilitate trade between
member states in a given product by establishing
common safety standards as well as EU
pharmaceutical policy. This policy seeks to facilitate
intra-EU trade and economic integration as its
primary objective, but since the 1960s it has also had a
strong focus on drug safety.

Unintentional health policy making

The EU is pursuing an economic or social policy
objective but it affects health in an unplanned manner,
or a law or treaty article produces unforeseen effects
on health policy as a result of litigation. An example of
the first is the common agricultural policy, which
public health advocates see as having negative impacts
on diets.” An example of the second would be the
European Court of Justice’s cases on the free
movement of patients.”

then approve the law or policy suitably amended. In
reality, the commission does not operate in a political
vacuum. Individual commissioners and their officials
are regularly obliged to attend parliamentary commit-
tees or council of ministers’ meetings and explain their
actions. The commission requires support from the
other two institutions if it wants to launch new laws or
initiatives. And the council and parliament jointly con-
trol the commission’s budget. The commission
therefore often finds itself responding to concerns
raised in parliament and council: many commission
policy or legislative proposals are the result of it
responding to an “invitation” from the council or par-
liament to do something.

The European Court of Justice: policy through
litigation—The wild card in this process is the European
Court of Justice. The court consists of 15 judges (one
from each member state). It is the ultimate arbiter on
the meaning of the treaty and the laws passed under it.
EU law is directly enforceable in the national courts of
member states, and these national courts can ask the
European court for guidance on its interpretation
(article 234). The court takes seriously the treaty
obligation to forge an “ever closer union” and
interprets EU law in a way that promotes European
integration. This means that creative litigation by
citizens in front of national courts—as in recent cases
on patients’ rights to obtain treatment abroad*—can
take EU policy in a direction that none of the political
institutions either planned or expected.®

Special features of health policy
Agenda  setting role of the council presidency—The
presidency of the council—the right to chair and set the
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agenda for council meetings—changes hands every six
months. Each member state hosts one health council,
usually towards the end of its presidency, and a
tradition has developed of the president member state
using its six months to highlight an issue close to the
heart of their health minister. The council presidency
has thus developed a policy initiation role. For
example, Finland used its presidency (July-December
1999) to initiate a European debate on promoting
mental health. Sweden (January-June 2001) high-
lighted the problem of alcohol abuse, France
(July-December 2000) promoted a debate on nutrition,
and Belgium (July-December 2001) launched debates
on tackling social inequalities in health and broaden-
ing the EU public health competence
(www.eu2001.be).

The new European Health Forum—This has been set
up by the European Commission to help it formulate
health policy. The forum is purely advisory. Its inner
core is a programme of invitation only meetings of
European representatives of the main “stakeholders”
(health non-governmental organisations, healthcare
professionals, patient groups, and industry). The first of
these meetings took place in November 2001. A
second meeting is planned for June 2002. An internet
“virtual forum” and an open conference are planned

for late 2002, early 2003.

Researching EU policy—and influencing it

The practicalities

The EU policy making process is relatively “transparent”
in as much as the dates of meetings and the documents
discussed at them are fairly easy to get hold of. The
commission and parliament make most of their
documents available on the internet, usually within a day
of them being published. The court’s judgments from

Box 3: The institutional triangle

The European Commission—The commission is a permanent civil service of
some 17 000 officials headed by a team of 20 politicians (commissioners),
one commissioner from each of the 15 member states plus a second from
the five biggest member states. The commissioners are appointed for five
years and their appointment is subject to confirmation hearings in the
European Parliament. The commission’s role is to initiate EU policy, act in
the general interest of the EU (as opposed to individual member states), and
ensure that, once agreed, EU laws and policies are implemented. Each
commissioner has responsibility for a particular policy area. The
commissioner responsible for health policy is David Byrne, who was
attorney general in the Irish government before his appointment.

The European Parliament—The parliament has 626 members (MEPs) who
are directly elected by EU citizens once every five years. MEPs are members
of national political parties: member states are allocated seats in the
parliament in accordance with their size, but they sit in pan-European
political groupings. As a general rule, all EU laws and all spending decisions
require the approval of—and may be amended by—the parliament.

The Council of Ministers—The council represents the governments of the
member states. It meets in different permutations according to the business in
hand. Thus the regular meeting of agriculture ministers is the agriculture
council, that of environment ministers the environment council and, once
every six months, that of health ministers the health council. The council’s
approval is required for all major decisions in the EU. However, on those law
making and budgetary issues where parliament’s approval is also needed the
final decision must be negotiated between the two institutions. On most issues
the council decides by qualified majority voting, a system that means that at
least 11 of the 15 member states need to support a decision.
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1997 onwards are available on its web site. The council
of ministers makes available an online database of its
internal documents (http://register.consilium.eu.int/
utfregister/frames/introfSEN.htm). Appendix 1 (on
bmj.com) includes some online information sources and
specialist publications.

The difficulties lie less in getting hold of
information, but in being able to understand it and
assess its relevance. Texts often assume an understand-
ing of EU procedures and the legal parameters within
which they operate. Because power in the EU is spread
between 15 national governments and three EU insti-
tutions, involving about 120 political parties and even
more interest groups, its politics are characterised by
multilayered compromises in which everyone gets a
little bit of what they were after. A whole lexicon of
arcane terminology has been developed by the politi-
cians and diplomats who negotiate these compro-
mises. EU texts are opaque: many universities offer
postgraduate courses in understanding them. As in
national politics too, the texts do not always tell the
whole story. One often needs to be plugged in to the
political network to fill in the gaps. Appendix 1 (on
bmj.com) gives some tips for successful research,
and Appendix 2 (also on bmj.com) gives a more
detailed overview of EU policy impact on medicine
and health.

Influencing the decision making process

Contrary to popular belief, the EU is very much open
to democratic influence. All major EU decisions must
be approved by elected politicians. National ministers,
sitting in the council, and members of the European
parliament (MEPs) sitting in the parliament are
sensitive to representations from interest groups and
comment in the media. The key to successful
lobbying—both at national and EU level—is making
your intervention at the right time in the decision mak-
ing process, having a clear set of demands, and making

a convincing political case why they should be
accepted. The added complication of lobbying at EU
level is that decisions require a high degree of consen-
sus across national and political lines. Success usually
requires enlisting the support of one or more EU level
networks (see Appendix 1, on bmj.com).

Your local MEP, or an MEP who takes a special
interest in the relevant topic, can be a helpful ally in
getting an issue raised and asking formal questions to
the commission about it. In some instances MEPs may
even take up a cause as their own and lobby it for you.
Generally, though, influencing policy will require a sus-
tained effort over many months, and possibly years.

Conclusion

EU laws can and do have a major impact on health
service provision, despite the best attempts of national
governments to retain control of health care. The
result is that, from a medical perspective, EU inter-
ventions can seem random and, at times, unhelpful. A
solution favoured by some commentators is for the
EU to develop an overt healthcare policy.” While
more EU level discussion on healthcare issues seem
inevitable as, for example, the new public health pro-
gramme begins assembling data on treatment
outcomes, there is a limit as to how far and how fast
the EU can go. The healthcare systems of the existing
15 member states are already very diverse. This will be
compounded when the EU expands eastwards. Build-
ing consensus on issues to do with health service pro-
vision will involve many long and difficult meetings.
Important developments can be hoped for as between
now and 2004 Europe’s politicians review the EU
Treaty, but expectations should be kept realistic. Those
who want to see major change should go out and
lobby for it.
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Endpiece
Never apologise

It is a good rule in life never to apologise. The right
sort of people do not want apologies, and the
wrong sort take a mean advantage of them.

P G Wodehouse (1881-1975)

Submitted by Himanshu Sharma,
senior house officer, Chichester
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