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DOES A CORPORATION HAVE
the same free speech rights under
the First Amendment to purchase
advertising as people have to air
political, social, and artistic views?
For most of the nation’s history,
the Supreme Court has said that
commercial speech (offering a
product for sale) does not deserve
the same protection as political
speech. But in a series of recent
cases, the Rehnquist Court is giv-
ing businesses powerful new First
Amendment rights to advertise
hazardous products.

THE
CONSTITUTIONALIZATION
OF COMMERCIAL SPEECH

The assertion of free expres-
sion for corporations is surprising
in light of traditional understand-
ings of the First Amendment
(box, p 353). In 1942, the
Supreme Court declared that the
Constitution imposes “no such re-
straint on government as respects
purely commercial advertising.”1

It was not until 1975 that the
court first found that advertising
merited constitutional protection:
“The relationship of speech to the
marketplace of products or serv-
ices does not make it valueless in
the marketplace of ideas.”2 The
court, however, emphasized that
commercial speech operated as a
category of “lower value” expres-
sion, deserving of less constitu-

tional protection than social or
political discourse.3 Indeed, the
early commercial speech cases in-
volved instances where the ad-
vertising message itself had pub-
lic health value: abortion referral
services,4 advertisements for con-
traceptives,5 or the price of phar-
maceuticals.6

By 1980, in Central Hudson
Gas v Public Service Commission,7

the Supreme Court had articulated
a 4-part test for commercial
speech, emphasizing its lower
level of constitutional scrutiny: 
(1) advertisements deserve consti-
tutional protection only if they
promote a lawful activity and are
not false, deceptive, or misleading;
(2) the government’s interest in
regulating commercial speech
must be substantial; (3) the regula-
tion must directly advance the
government’s interest; and (4) the
regulation must be no more exten-
sive than necessary to serve that
interest. Chief Justice Rehnquist
himself exhibited extreme defer-
ence to public health regulation as
recently as 1986. In upholding a
ban by Puerto Rico on gambling
advertisements, he asserted that
the greater power to ban a prod-
uct necessarily includes the lesser
power to regulate advertising of
that product.8 By that reasoning,
states should be permitted to regu-
late the advertising of cigarettes,
alcoholic beverages, gambling, and
firearms. 

In a series of recent cases, the
Supreme Court has given businesses
powerful new First Amendment rights
to advertise hazardous products.
Most recently, in Lorillard Tobacco
Co v Reilly (121 SCt 2404 [2001]),
the court invalidated Massachusetts
regulations intended to reduce un-
derage smoking. The future pros-
pects for commercial speech regu-
lation appear dim, but the reasoning
in commercial speech cases is sup-
ported by only a plurality of the
court. A different First Amendment
theory should recognize the impor-
tance of population health and the
low value of corporate speech. In
particular, a future court should con-
sider the low informational value of
tobacco advertising, the availabil-
ity of alternative channels of com-
munication, the unlawful practice of
targeting minors, and the magnitude
of the social harms.

REGULATION OF
HAZARDOUS PRODUCT
ADVERTISING

Departing from historical
precedent, the Rehnquist Court
has begun to sharply curtail regu-
lation of commercial speech. In
1995, the court invalidated a fed-
eral ban on placing the alcoholic
content of beer on labels; the
government had sought to pre-
vent a “strength war” among
brewers. In 1996, the court
found unconstitutional Rhode Is-
land’s law restricting liquor-price
advertisements outside retail es-
tablishments. Similarly, the court
held in 1999 that the Federal
Communications Commission
could not ban broadcast adver-
tisements by private gambling
casinos. The lower courts have
been quick to follow the Supreme
Court’s lead. For example, the
District of Columbia Circuit Court
of Appeals invalidated a Food
and Drug Administration (FDA)
regulation of diet supplements,
stating that the agency’s require-
ment of “significant scientific
agreement” on label content was
“almost frivolous.”9

The court’s defense of busi-
nesses’ First Amendment rights
appears just as steadfast as its de-
fense of people’s freedom to en-
gage in political, social, and artis-
tic discourse.10 Put another way,
the court sees the spending of
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advertising dollars as deserving
rigorous constitutional protection.
The First Amendment was de-
signed to protect personal free-
doms to express ideas, opinions,
and arguments against govern-
ment suppression. The constitu-
tion’s framers did not envision
that this freedom would be used
as a shield by corporations to
spend any amount of money nec-
essary to sell products and serv-
ices deemed harmful to the pop-
ulation. 

LORILLARD TOBACCO CO 
V REILLY

The Supreme Court continued
its march toward rigorous protec-
tion of commercial speech in 
Lorillard Tobacco Co v Reilly.11

Manufacturers and sellers of ciga-
rettes, smokeless tobacco, and 
cigars challenged Massachusetts
regulations prohibiting outdoor
advertising within 1000 feet of a
school or playground and point-
of-sale advertising lower than 5
feet from the ground. The court
held that Massachusetts’s outdoor
and point-of-sale regulations relat-
ing to smokeless tobacco and 
cigars violate the First Amend-
ment. (The court also held that
the Federal Cigarette Labeling
and Advertising Act12 preempted
the same regulations relating to
cigarettes.) 

A closely divided court found
that the regulation of outdoor ad-
vertisements failed to satisfy Cen-
tral Hudson’s fourth step requir-
ing a reasonable fit between the
legislature’s objectives and the
means chosen to accomplish
those objectives. Recognizing that
preventing underage smoking is
a compelling public health inter-
est, the court nonetheless insisted
that adults have the right to ob-

tain information about lawful
products. The regulations in met-
ropolitan areas would “constitute
nearly a complete ban on the
communication of truthful infor-
mation.”11(p2425)

In a dissenting opinion, Justice
Stevens noted that, while Massa-
chusetts regulations do sweep
broadly, if the state’s intention is
to limit consumption by minors, it
is appropriate (even necessary) to
tailor advertising restrictions to

the areas where minors congre-
gate (near schools and play-
grounds).11(p2446) Joined by Gins-
burg, Breyer, and Souter, Stevens
argued that the issue of outdoor
advertising restrictions should
have been remanded to the lower
court to determine whether to-
bacco advertisers had alternative
means to convey their message.
He observed that “the ubiquity of
print advertisements [and direct
mail] hawking particular brands

1942 Valentine Commercial speech deserves no First Amendment protection: “[N]o restraint 
on government [for suppressing] purely commercial advertising.”

1950 For over three decades, there remained no constitutional protection of 
commercial speech.

1960

1970

1975 Bigelow Commercial speech is afforded First Amendment protection for the first   
time in a case involving advertising abortion referrals. Commercial speech  
is “not valueless in the marketplace of ideas.”

1976 Virginia Pharmacy Commercial speech is protected: advertising the price of pharmaceuticals

1977 Carey Commercial speech is protected: advertising contraception.

1980 Central Hudson Supreme Court announces criteria for evaluating commercial speech

1986 Posadas Supreme Court takes a permissive approach to government regulation of 
commercial speech (gambling advertisements). “The power to ban a  
product includes the lesser power to regulate advertising.”

1989 Fox Supreme Court continues the permissive approach to government  
regulation of commercial speech (conducting product demonstrations in 
dormitory rooms).

1990

1995 Coors Brewing Co. Supreme Court adopts more careful scrutiny of commercial speech 
(analyzing “irrationality” of restriction on alcohol advertisements).

1996 44 Liquormart Supreme Court continues closer scrutiny of commercial speech (advertising 
of the price of liquor): rigorous protection of truthful, non-misleading speech.

1999 New Orleans Supreme Court continues closer scrutiny of commercial speech (advertising 
Broadcasting of private casino gambling).

2001 Lorillard Supreme Court finds Massachusetts regulation of tobacco advertising to be 
unconstitutional: State requirements are over-broad.

Source. L. O. Gostin, Public Health Law: Power, Duty, Restraint.14

Commercial speech and the First Amendment: a time line.
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of cigars might suffice to inform
adult consumers.”11(p2447)

The court similarly found that
the regulation of indoor, point-of-
sale advertisements failed to sat-
isfy Central Hudson’s third step re-
quiring that the regulation directly
advance the government’s inter-
est. The court noted that not all
children are less than 5 feet tall
and those who are can look up
and take in their surroundings. 

While the limit on the height
of advertising surely is not fully
effective, it is within the range of
reasonable state regulation. This
is particularly true because a
height restriction for signs has
negligible effects on freedom of
expression. As Justice Stevens
(joined by Ginsburg and Breyer)
observed, the provision is “unob-
jectionable” because states “can
properly legislate the placement
of products and the nature of dis-
plays in its convenience
stores.”11(p2448) In other words,
the 5-foot rule was more akin to
regulation of a sales practice than
to suppression of an expression
deserving of strong First Amend-
ment protection. 

COMMERCIAL SPEECH
THEORY

It is important to recall that
the Massachusetts regulations
were modeled on proposed FDA
regulations that the Supreme
Court earlier invalidated.13 If the
court can strike down regulations
thought necessary by federal and
state health agencies to reduce
the single most preventable
cause of illness and premature
death, the future prospects for
commercial speech regulation ap-
pear dim. Nevertheless, the more
extreme reasoning in commercial
speech cases is often supported
by only a plurality of the court. A
different theory of the First

Amendment should recognize
the importance of population
health and the low value of cor-
porate speech. In particular, a fu-
ture court should consider the
low informational value of to-
bacco advertising, the availability
of alternative channels of com-
munication, the unlawful practice
of targeting minors, and the mag-
nitude of the social harms.14

Informational Worth
The Supreme Court insists that

truthful, nondeceptive speech
should be rigorously protected.
Indeed, several justices, including
Scalia and Thomas, would aban-
don Central Hudson and institute
strict scrutiny for commercial
speech. Tobacco advertisers may
not be telling outright lies, but
their messages are distinctly mis-
leading. Advertisements that asso-
ciate hazardous products with
healthy, adventuresome, or glam-
orous lifestyles have little informa-
tional value. Alluring images and
associations do not impart any ob-
jective information, but they may
induce consumers to act against
their self-interest in maintaining
health and vitality. Imagery can
deceive consumers into believing
that cigarette health warnings are
exaggerated and that smoking is
consistent with a robust and ac-
tive existence.

Alternative Channels 
of Communication 

Since the court does not desire
to have consumers kept in the
dark about relevant market infor-
mation, it is particularly mistrust-
ful of blanket prohibitions or
content censorship. Nevertheless,
tobacco manufacturers have
many alternative channels of
communication, such as newspa-
pers, magazines, direct mail, and
the Internet. Indeed, government
could require “tombstone” adver-

tising that demands black and
white text only, with no use of
human or animal images or car-
toon characters. Such regulation
would allow businesses to adver-
tise consumer information such
as price and ingredients without
enticing people to endanger their
health. 

Distinguishing Children 
From Adults

Tobacco company documents
reveal comprehensive strategies
to capture the youth market.15,16

Advertising targets a youthful au-
dience despite the fact that the
promotion and sale of tobacco to
people under 18 years of age is
unlawful in every state. More-
over, minors are not yet fully
able to assess and analyze inde-
pendently the value of the mes-
sage presented. By the time they
are capable of making a mature
judgment, their health may be
harmed irrevocably and their de-
cisional capacity impaired by the
product’s addictive qualities.

Taking Public Health
Interests Seriously 

First Amendment theorists un-
derstandably urge that harmful
messages, even those that are
most unpopular, deserve protec-
tion in a vibrant democracy.
However, justifications for com-
mercial speech regulation must
inevitably take account of the se-
rious underlying harms of the
products being sold. The public
harms attributable to cigarette
smoking are unprecedented and
provide a strong regulatory justi-
fication. Tobacco use is associ-
ated with more than 430000
premature deaths each year.17

Moreover, since some 50 million
Americans smoke, even relatively
small changes in behavior would
benefit the public’s health. Re-
duction in tobacco-related ill-
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nesses would also reduce the
economic burden on society—an
estimated $50 billion per year.18

Sterile estimates of lives and eco-
nomic costs, however, do not
begin to measure the value to in-
dividuals, families, and society if
tobacco-related disease were di-
minished. The decrease in per-
sonal pain and suffering, enjoy-
ment of more energetic lifestyles,
and healthier parents and chil-
dren are among the profound so-
cial benefits.

THE FUTURE OF PUBLIC
HEALTH REGULATION

The profound detrimental ef-
fects of tobacco on population
health and well-being require an
effective regulatory response. Yet
there exists a virtual regulatory
vacuum in relation to this prod-
uct. The Federal Cigarette Label-
ing and Advertising Act preempts
states from curtailing the adver-
tising and promotion of tobacco
and limits manufacturers’ tort lia-
bility.19 This legislation could eas-
ily have been more narrowly
construed by the court to permit
a broader exercise of the states’
traditional police powers to con-
trol land uses and protect the
population’s health and welfare,
particularly those of minors. At
the same time, the court has held
that the FDA lacks jurisdiction to
regulate cigarettes. The court ob-
served that Congress, despite
having many opportunities, has
repeatedly refused to permit
agency regulation of the pro-
duct.13 Thus, Congress has sys-
tematically declined to regulate
tobacco but has also preempted
state regulation. Moreover, the
Supreme Court’s recent assertion
of free speech rights for corpora-
tions prevents both Congress and
the states from meaningfully reg-
ulating advertising. To the extent

that commercial speech becomes
assimilated into traditional politi-
cal and social speech, it could be-
come a potent engine for govern-
ment deregulation. And, perhaps,
that is the agenda of the court’s
conservative plurality.  
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