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Public Health and the Politics of School
Immunization Requirements

| Daniel A. Salmon, PhD, MPH, Jason W. Sapsin, JD, MPH, Stephen Teret, JD, MPH, Richard F. Jacobs, MD,
FAAP, Joseph W. Thompson, MD, Kevin Ryan, JD, MA, and Neal A. Halsey, MD

Compulsory vaccination
has contributed to the enor-
mous success of US immu-
nization programs. Move-
ments to introduce broad
“philosophical/personal be-
liefs” exemptions adminis-
tered without adequate pub-
lic health oversight threaten
this success. Health profes-
sionals and child welfare ad-
vocates must address these
developments in order to
maintain the effectiveness of
the nation’s mandatory school
vaccination programs.

We review recent events
regarding mandatory immu-
nization in Arkansas and dis-
cuss a proposed nonmedical
exemption designed to allow
constitutionally permissible,
reasonable, health-oriented
administrative control over
exemptions. The proposal
may be useful in political
environments that preclude
the use of only medical ex-
emptions. Our observations
may assist states whose
current nonmedical exemp-
tion provisions are constitu-
tionally suspect as well as
states lacking legally appro-
priate administrative con-
trols on existing, broad non-
medical exemptions. (Am J
Public Health. 2005;95:778-
783. doi:10.2105/AJPH.2004.
046193)

COMPULSORY VACCINATION
has contributed to the success of
US immunization programs in
eradicating smallpox, eliminating
polio, and reducing by 98—99%
the incidence of most other vac-
cine-preventable diseases.'™
The utility of US school vaccina-
tion requirements in preventing
disease and introducing new
vaccines has been well docu-
mented.*~® With the success of
immunization programs in ef-
fectively controlling vaccine-
preventable diseases has come,
paradoxically, a problem for fu-
ture disease prevention: public
attention has shifted from the
risks of disease to the risks of
vaccination." States’ policies for
mandatory school immunization
are increasingly major focal points
for attack owing to increased pub-
lic and media focus on vaccine
safety and public perception of in-
sufficient regulatory oversight.

School vaccination programs
in the United States form a rela-
tively fragile patchwork of differ-
ing state laws—under the US
Constitution, most power to pro-
tect the public’s health and safety
(“police powers”) is reserved for
the states. Each state has there-
fore passed its own laws requir-
ing vaccination before school en-
trance while permitting various
kinds of exemptions.

States offer exemptions to
mandatory immunization re-
quirements that fall into 2 very
broad categories: “medical”
(where vaccination is medically
contraindicated) and “nonmed-
ical” (where exemptions are
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given for reasons of social pol-
icy). There is no constitutional
requirement for states to offer
nonmedical exemptions” though
most states do. Nonmedical ex-
emptions currently used by the
states can be characterized
broadly as either “religious” (ex-
plicitly including religious belief
as a criterion for exemption) or
“philosophical/personal beliefs”
(accepting any secular personal
conviction as a criterion for ex-
emption). As of July 2002, 48
states offered religious exemp-
tions and 17 states permitted
philosophical/personal beliefs
exemptions. The focus of many
groups opposed to compulsory
vaccination over the last several
years has been to expand states’
adoption of broad philosophical/
personal beliefs exemptions in-
corporating minimal or no pub-
lic health—oriented administra-
tive oversight.

Yet unvaccinated children with
nonmedical exemptions to immu-
nization requirements are at
greater risk of contracting vac-
cine-preventable diseases while
also increasing the risk of disease
transmission to others in the
community who may have med-
ical contraindications to vaccina-
tion (medical exemptions), who
are too young to be vaccinated,
or who have not developed a
protective response to vaccina-
tion (vaccine failures).>'® Safe-
guarding mandatory school
vaccination programs should
therefore be among the foremost
concerns of health professionals
and child welfare advocates.

A CHANGING LANDSCAPE
FOR NONMEDICAL
EXEMPTIONS

State vaccination policies for
nonmedical exemptions must ne-
gotiate 2 objectives: (1) maintain-
ing sufficiently high levels of im-
munization among children by
reasonably restricting the num-
ber of exemptions granted while
(2) ensuring that exemptions,
when adopted, are fair. These re-
lationships are depicted in the
law/health exemption matrix
shown in Figure 1, showing how
legal and public health consider-
ations interact in different kinds
of nonmedical exemptions. Ide-
ally the goal of health profession-
als, child welfare advocates, and
legislators should be to locate
their states’ nonmedical exemp-
tions fully within quadrant 1 of
the matrix. Exemptions that offer
both less legal validity and less
public health protection (quad-
rant 4 of the matrix) should be
avoided.

State immunization programs
offering only medical exemp-
tions fall within quadrant 1 of
the matrix shown in Figure 1.
They are both legally accept-
able and maximally protective
of public health. However, dur-
ing our recent experience in the
state of Arkansas, we helped
achieve a more reasonable goal
of striking an acceptable bal-
ance between protecting public
health and acknowledging par-
ents’ interests in directing pre-
ventive health care for their
children.
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QUADRANT 1
Examination of an
applicant’s strength/sincerity
of beliefs in addition to consideration
of epidemiological risks

Texas
Arkansas (after 2003),
New York (after 1987)

Minimal or no administrative
discretion regarding

California, Colorado,

QUADRANT 2

exemption request

(after 2003), Washington

Legal Security

v

less

QUADRANT 3
Exemptions limited by offering
only to groups with certain
characteristics
Arkansas (before 2003), New York
(before 1987), Texas (before 2003)

Exemptions offered with
nodi

QUADRANT 4

scernable or consistent
standards

Note. The degree of public health protection is based on administrative procedures that may limit the number and clustering of exemptions.
The degree of legal security is based on the potential for constitutional invalidity.

We hypothesized that, while
allowing only medical exemp-
tions would have minimized indi-
vidual and community risks asso-
ciated with lowered vaccination
rates, a political backlash might
ultimately have undermined the
effectiveness of school vaccina-
tion requirements, as forcing
vaccinations upon children of
parents strongly opposed to im-
munization might add to anti-
vaccination efforts. That hypothe-
sis is clearly subject to a number
of factors, including (1) public
perceptions of the risks of disease
and urgency of the health threat,
(2) the characteristics and culture
of the population of interest,

(3) public trust of public health
authorities and government,

(4) public perceptions regarding
the benefits and detriments of
vaccination, and (5) the relative
absence of diseases preventable
by immunization. These consider-
ations require further exploration.

FIGURE 1—Potential nonmedical vaccination exemption scenarios (with state examples in italics) and
level of public health protection/legal security.

Historically, some states have
controlled the number of non-
medical exemptions granted by
limiting the kinds of people to
whom exemptions can be given.
States including Texas and
Arkansas employed religious ex-
emptions requiring parents to
demonstrate membership in rec-
ognized religions opposed to
vaccination (these kinds of ex-
emptions are depicted in quad-
rant 3). But such provisions are
vulnerable to constitutional chal-
lenges. States using restrictive
religious exemptions run the risk
of engaging in a constitutionally
impermissible preference toward
certain religions, whereas the
First Amendment’s “clearest
command . . . is that one reli-
gious denomination cannot be
officially preferred over an-
other.”** The result of potential
constitutional challenges has
been that several states have
been forced to modify their non-
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medical exemptions, and others
have sought to avert legal action
by rewriting their religious ex-
emption provisions.

A concern for health profes-
sionals and child welfare advo-
cates is whether these revisions,
by relaxing the requirements for
exemption, tend to produce ex-
emption provisions that fall into
quadrant 2 of the matrix. Such
provisions could guarantee legal
safety but, in our view, will jeop-
ardize immunization coverage
among children. Public health is
endangered when states—in an ef-
fort to guarantee legal neutrality—
adopt nonmedical exemptions,
which diminish or minimize pub-
lic health or educational authori-
ties’ control over the numbers
of exemptions given. For exam-
ple, some states (e.g., California)
allow parents to claim exemp-
tions simply by signing preprinted
forms. Consequently, it is easier
to claim an exemption than to
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document a child’s vaccination
status. ™ Groups opposed to com-
pulsory vaccination have also di-
luted the efficacy and legitimacy
of existing administrative controls
by disseminating preformatted
statements and materials used
presumably to ease the prepara-
tion and approval of vaccine ex-
emption requests.”

States may delegate power to
local government authorities,
ultimately including school and
health boards, to condition
school attendance on local im-
munization requirements.'® But
in some states (e.g., Colorado,
Washington), most schools do not
have or reject the authority to
deny exemption requests and sel-
dom impose any significant pro-
cedural requirements (such as
annual exemption renewal).
States that permit exemptions
easily are associated with higher
rates of exemptions"” and, within
states, schools that permit ex-
emptions easily are associated
with higher exemption rates
still.*®

Legislation to relax immuniza-
tion requirements or add broad
philosophical/personal beliefs
exemptions was introduced in at
least 8 states during 1999." By
2003, legislatures in 13 states
were considering bills related to
mandatory school vaccination
requirements;' for 12 of these
states, the proposed legislation
would likely result in expanding
the number of exemptions
granted.*® As of April 2004,

8 states were considering new
or broader exemption legislation
for the 2004 session.*°

The problem of inadequate
public health oversight is not con-
fined to philosophical/personal
beliefs exemptions. As of 1998,
39% (n=13) of the states
that offered religious (but not
philosophical/personal beliefs)
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exemptions lacked any authority
to deny an exemption request.”!
These factors presage a gradual
erosion of “herd immunity” (re-
sistance of a group to an attack
by a disease to which a large pro-
portion of the members of the
group are immune)** dependent
upon high levels of immunization
coverage.

NONMEDICAL EXEMPTIONS
IN ARKANSAS: A CASE IN
POINT

Arkansas, while historically
not providing any exemptions
from school vaccination
requirements on nonmedical
grounds,?*?*
gious exemption in 1967.*° The

introduced a reli-

Arkansas exemption was to be
granted if “immunization con-
flicts with the religious tenets
and practices of a recognized
church or religious denomina-
tion of which the parent or
guardian is an adherent or mem-
ber.”*® Parents seeking exemp-
tions on religious grounds were
asked to complete forms for sub-
mission to the Arkansas Depart-
ment of Health; they were also
asked for written statements
from a church establishing a
conflict between vaccination and
religious tenets and practices,
certification of their member-
ship, and copies of church docu-
ments.”” Arkansas Department
of Health officials determined
what constituted a “recognized
church or religious denomina-
tion” by considering such fac-
tors as (1) the permanent ad-
dress of the applicant’s church,
(2) the size of the congregation,
(3) the church’s meeting prac-
tices, (4) church organizational
documents, (5) the written doc-
trine of the church, and (6) other
legal documents supplied by the
church.?®
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Plaintiffs in 2 cases decided
by federal courts in Arkansas
in 2002—Boone v Boozman"
and McCarthy v Boozman® —
challenged the state’s religious
exemption with separate argu-
ments under the establishment
and free exercise clauses of the
First Amendment and the equal
protection clause of the Four-
teenth Amendment. The primary
basis of their claims was that the
religious exemption permitted
discrimination against nonde-
nominational, nonsectarian indi-
viduals with sincere religious be-
liefs. The provision, they argued,
also allowed government officials
to make choices not permissible
by the Constitution regarding
which religions they would “rec-
ognize” and which they would
not. The federal courts agreed
and struck down the Arkansan
nonmedical exemption provision.

The effect of the rulings in the
Arkansas cases was not to elimi-
nate the mandatory school im-
munization requirement but to
eliminate the constitutionally in-
valid nonmedical exemption pro-

vision. This result served as a
rallying point for groups opposed
to mandatory immunizations.
Several legislative bills were filed
that would have introduced a
new, broader nonmedical exemp-
tion allowing parents to “opt out”
of their children’s immunization
requirements.

In response, health advocacy
groups, clinical providers, and in-
surance companies opposed what
they perceived to be a threat to
immunization programs and pub-
lic health. The Arkansas Depart-
ment of Health, unable as a state
agency to lead the discussion of
what was characterized as a po-
litical question, requested stake-
holders led by the Arkansas
Chapter of the American Acad-
emy of Pediatrics to address the
exemption issue. Faculty mem-
bers at the Johns Hopkins Insti-
tute for Vaccine Safety and the
Johns Hopkins Center for Law
and the Public’s Health, in con-
sultation with the Arkansas Med-
ical Society, agreed to draft a
proposal for a new exemption
provision.

A Balanced Proposal for
Nonmedical Exemption

The draft exemption (high-
lights shown in Table 1) pro-
posed by the institute, the cen-
ter, and the medical society was
developed in accordance with
9 guiding principles (Table 2)
and is available online.*® Cen-
tral themes of the guiding prin-
ciples are that (1) public health
interests can be stronger than
interests of individual and pa-
rental autonomy, (2) imposing
mandatory health requirements
in situations of low epidemio-
logic risk unnecessarily con-
strains individual interests and
can undermine the effectiveness
of public health activities,
(3) participation in public health
programs should be encouraged
through both program design
(the environment) and educa-
tion (behavior), and (4) public
health agencies should have
ultimate authority to determine
public health risk and, there-
fore, the number and timing of
any nonmedical immunization
exemptions.

TABLE 1—Selected Components of Arkansas Draft Nonmedical Vaccination Exemption Provision

Component

Explanation

Requirement of firmly held, bona fide belief

Proof of health department-approved
vaccine counseling®

Signed personal statement by the parent
explaining (1) strength and duration of
belief and (2) understanding of risks
and benefits to child and public health

Department discretion to reject based on
individual and community risks

Annual renewal®

Ongoing central exemption tracking®

Constitutionally permitted inquiry into the strength and sincerity (not validity) of

the parent’s beliefs

Ensures that the parent is adequately informed of the risks of not vaccinating and

demonstrates the strength and sincerity of the belief held

Forms the basis of the health department’s constitutionally permitted inquiry while

minimizing use of readily available, predrafted pro forma documents in favor

of a fully informed parental decision not to vaccinate

Provides that ultimate authority to determine exemptions may be based on a

health department assessment of community and individual risks of incurring

vaccine-preventable disease

Ensures reevaluation of decisions not to vaccinate and decisions to exempt based

on latest medical developments and public health data

Allows monitoring of exemption rate trends and assists in profiling child, school,

and community risk
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*Provisions included in the final Arkansas philosophical exemption.
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TABLE 2—Guiding Principles for Crafting a Draft Nonmedical Vaccination Exemption Provision

when they affect the health of others.

immunization requirements.

immunization programs.

The draft exemption may be
useful in political environments
that preclude the use of only
medical exemptions, as was the
case in Arkansas. The draft ex-
emption sought to avoid the
legal and public health dangers
presented by many states’ non-
medical exemptions in at least 2
ways. First, it attempted to mini-
mize pro forma nonmedical ex-
emption procedures, which, in
some states, can make claiming
and receiving an exemption eas-
ier than immunizing a school-
aged child. Although it is not
permissible to prefer one appli-
cant over another based upon
the degree to which the respec-
tive religions are “recognized,” it
is constitutionally permissible to
evaluate nonmedical exemption
requests based on the sincerity
of a belief.?° Following litiga-
tion,?° the New York State legis-
lature rewrote section 2164 of
the New York Public Health
Law to require that a parent
maintain “genuine and sincere
religious beliefs” instead of
being a “bona fide member of a

parental autonomy in vaccination choice.

reduce the negative impact that mandatory school immunization laws have on such individuals.

about the risks of not vaccinating their children.

associated with exemptions and the sincerity of the applicant’s beliefs.

recognized religious organiza-
tion.”®' The legal examinations
of the strength of belief for con-
scientious objectors to military
conscription can serve as a
model for nonmedical vaccina-
tion exemptions.*?

Second, the draft exemption
sought to ensure that public
health officials enjoy sufficient
authority to adapt the nonmed-
ical exemption system commen-
surate with epidemiologic risk.
Health departments are best
suited to determine epidemio-
logic risk, based on knowledge
of current epidemiologic trends
and circumstances. Within this
context the draft exemption rec-
ognized that public health pro-
tection could, in some circum-
stances during periods of
serious public health risk, super-
sede individuals’ interests in
nonmedical exemptions. Any
authority exercised by health of-
ficials naturally must be subject
to regulatory and judicial over-
sight and justified by sound
public health practice. The draft
exemption also attempted to en-
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1. While recognizing and protecting the importance of individual freedoms and parental autonomy, legally and ethically these may be limited

2. Forcing vaccination upon parents who have strongly held conscientious beliefs opposed to vaccination may negatively affect their families.
3. Imposing vaccination on a significant number of families may create a public backlash that undermines support for any school

4. School immunization requirements should carefully balance the public benefit of universal vaccination with individual freedoms and
5. Permitting parents to opt out of school immunization requirements for reasons of strongly held and well-informed conscientious beliefs may
6. Conscientious exemptions from school immunization requirements may help to sustain the broad community consensus required for
7. Health departments should support legislation ensuring documentation of conscientious and well-informed beliefs against vaccination.
The legislation should ensure that the path of least resistance encourages parents to comply with school immunization requirements
rather than claiming an exemption simply because it is more convenient than having the child immunized.

8. All parents should be informed about the risks and benefits of vaccination. Parents considering exemptions should be explicitly informed

9. Health departments should have the final authority to grant or deny exemption requests based upon individual or community risks

sure that parents requesting
nonmedical exemptions re-
ceived individual educational
counseling on the risks and ben-
efits of vaccination.

A draft was circulated among
vaccine stakeholders for infor-
mal review. Comments were
considered, and a final draft
was offered by the Arkansas
Chapter of the American Acad-
emy of Pediatrics as a compro-
mise between those advocating
elimination of all nonmedical ex-
emptions and those advocating a
broad philosophical/personal be-
liefs exemption.

The Final Arkansas Provision

Ultimately the Arkansas Gen-
eral Assembly passed a statute
incorporating a philosophical/
personal beliefs exemption. The
final exemption provision pos-
sesses many of the draft exemp-
tion’s characteristics, but also has
some fundamental differences.
For example, the Arkansas ex-
emption now includes a provi-
sion for annual renewal, whereas
the Arkansas Department of

Health rejected ultimate author-
ity to deny exemption requests.
Consequently, Arkansan parents
are granted exemptions if they
(1) provide a notarized state-
ment requesting an exemption,
(2) complete an educational
component on the risks and ben-
efits of vaccination sponsored by
the Department of Health, and
(3) sign a statement of informed
consent, including a “statement
of refusal to vaccinate” and ac-
knowledgment that their chil-
dren may be removed from
schools during an outbreak. The
Arkansas law also includes a re-
quirement not included in the
draft exemption: the Department
of Health must conduct surveil-
lance and assess disease risks as-
sociated with exemptions. Addi-
tionally, the law requires formal
reporting of the rates of exemp-
tions and incidence of disease to
the State Vaccine Medical Advi-
sory Committee Board.

The final Arkansas exemption,
like our draft exemption, should
not be accepted uncritically as a
model. We believe, for example,
that retaining authority to deny
exemption requests within states’
health departments is essential.
The risks associated with grant-
ing nonmedical exemptions may
be very low if the number of ex-
emptions is small and exempted
individuals are randomly distrib-
uted throughout the population;
conversely, risk increases as the
prevalence of exempted individu-
als increases and/or as exempted
individuals cluster into geo-
graphic or social spheres.”*"

Effects on individual interests
also vary unpredictably, as the
perceived burden of vaccination
is greater for parents with
strongly held beliefs against vac-
cination compared with parents
who are in favor of vaccination
or whose beliefs are less strongly
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held. We believe that requiring
counseling of patients by their
individual health care providers,
which the Arkansas exemption
does not do, enhances opportu-
nities for addressing patients’
specific needs and building trust-
ing partnerships in health care
relationships.

Effects on Immunization
Coverage

It is impossible to determine
at this stage whether the
Arkansas exemption, as adopted,
should be considered a success.
A true comparison of the public
health impact of the legislation
that would have occurred with-
out the input of the Arkansas
consortium is not possible. How-
ever, in the absence of a con-
certed effort by the medical and
public health community, it
seems likely that Arkansas
would have adopted an exemp-
tion scheme tending to fall
within quadrant 2 of the law/
health exemption matrix shown
in Figure 1. The state of Texas,
for example, has recently rewrit-
ten its nonmedical exemption
provision. The Texas statute,
which previously afforded a vac-
cination exemption only to mem-
bers of recognized religions, now
offers a very broad exemption
that may be more widely used
than the Arkansas exemption
due to a lack of administrative
control. Arkansas might have
adopted nonmedical exemptions
similar to those available in Col-
orado, California, and Washing-
ton. With minimal procedural
and substantive requirements
such an exemption provision
would likely have been legal but
also would have made exemp-
tions very easy to obtain.

Preliminary data indicate a 67%
increase in the rate of exemp-
tions in the year after Arkansas
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adopted its philosophical/
personal beliefs exemption as
compared to the 2 prior years
(from 419 to 701 exemptions).
Further studies are under way to
characterize and describe this
impact over several years. Possi-
ble causes of the increase in ex-
emptions include but are not lim-
ited to (1) publicity attending the
recent court cases and adoption
of the new exemption provision,
(2) the design of the exemption,
and (3) the administration of the
exemption. The legislation may
need to be reviewed if the num-
ber of exemptions continues to
climb at this rate.

CONCLUSION

The Arkansas case study
highlights the challenges of
working on complex, emotion-
ally charged issues at the junc-
ture of politics and public
health. Following the federal
courts’ decisions and their rami-
fications, the Arkansas legisla-
ture became receptive to a very
broadly written philosophical/
personal beliefs exemption to
the state’s mandatory school im-
munization program. Up to this
point, groups opposed to immu-
nization laws have not been
highly successful in working to
relax the requirements for non-
medical exemptions or to add
broad philosophical/personal
beliefs exemptions where they
do not already exist. Groups op-
posed to compulsory vaccination
may use the Arkansas experi-
ence as a model to challenge
mandatory school immunization
programs nationally.

The draft exemption may be
useful to other states struggling
with the constitutionality of non-
medical exemptions and efforts
to balance individual interests
against the tremendous individ-
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ual and public health benefits of
vaccination. The draft exemption,
modified to take local conditions
into account, may be useful for
health professionals and public
health advocates dealing with the
complex legal and political envi-
ronment of school immunization
requirements. States should
proactively review nonmedical
exemptions to increase the likeli-
hood of proper time and consid-
eration being given to this impor-
tant issue. W
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