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Fulfilling the Hollow Promises Made
to Indigenous People

Redeeming Hollow Promises: The Case for Mandatory Spending

on Health Care for American Indians and Alaska Natives

| Timothy M. Westmoreland, JD, and Kathryn R. Watson, JD, MPH

The reliance on discretionary
spending for American Indian/
Alaska Native health care has
produced a system that is in-
sufficient and unreliable and is
associated with ongoing health
disparities. Moreover, the gap
between mandatory spending
on a Medicare beneficiary and
discretionary spending on an
American Indian/Alaska Native
beneficiary has grown dra-
matically, thus compounding
the problem.

The budget classification for
American Indian/Alaska Native
health services should be
changed, and health care de-
livery to this population should
be designated as mandatory
spending. If a correct structure
is in place, mandatory spend-
ing is more likely to provide
adequate funding that keeps
pace with changes in costs and
need. (Am J Public Health. 2006;
96:600-605. doi:10.2105/AJPH.
2004.053793)

And that has made all the difference.
—Robert Frost!

THE FEDERAL GOVERNMENT
has made many promises to
American Indians and Alaska
Natives to provide for their
health care needs. Treaties,
court cases, and a good deal of
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rhetoric all describe a trust rela-
tionship between the United
States and tribes. Reality re-
veals another relationship:
American Indian/Alaska Native
(ATAN) health care is consis-
tently funded at a dramatically
lower level than other govern-
ment health programs. Short-
ages, backlogs, and deficiencies
in ATAN health services, al-
though harder to quantify and
compare, also exist.? Concur-
rently, American Indians and
Alaska Natives have consider-
ably worse health outcomes—
including higher infant mortality
rates, more disease and disabil-
ity, and shorter life expectancies—
than much of the rest of Amer-
ica.3™® Tt is likely that these out-
comes are related to the inade-
quate funding of AIAN health
programs.

The AIAN health care system
can be improved through various
reforms.? Consideration should
be given to strengthening the In-
dian Health Service (IHS), im-
proving options for tribal man-
agement of services, expanding
services to urban Indians, in-
creasing Medicaid and Medicare
eligibility and services for Ameri-
can Indians and Alaska Natives,
and creating universal health

insurance that comprehensively
reaches this population along
with other Americans.

However, it is not the purpose
of this article to wrestle with
these delivery system options.
Rather, we describe a single
problem common to all reform
proposals and to all current AIAN
health systems—whether THS-
administered, tribally adminis-
tered, or urban Indian health
programs (commonly referred
to collectively as “I/T/U”)—and
then propose a multipart remedy.
This problem is how AIAN
health spending is classified and
processed in the federal budget.

In current federal legislation,
the vast majority of AIAN spend-
ing is treated as “discretionary.”
In contrast, Medicare and Medic-
aid are classified as “mandatory.”
The reliance on discretionary
spending for AIAN health care
has produced a system that is in-
sufficient and unreliable and that
is associated with ongoing health
disparities. Moreover, as demon-
strated subsequently, the gap be-
tween mandatory spending on a
Medicare beneficiary and discre-
tionary spending on an ATAN
beneficiary has grown 8-fold
over the past 20 years, com-
pounding the problem.

The budget classification for
AIAN health services should be
changed: AIAN health care deliv-
ery should be designated as
mandatory spending. If the cor-
rect structure is in place, manda-
tory spending is more likely to
provide adequate funding levels
that keep pace with changes in
costs and need. However, this
reclassification, although neces-
sary, will not in itself be sufficient
to address all AIAN health care
delivery problems. There are
many systemic issues to review
and consider. But different budget
treatment is crucial for the suc-
cess of any new approach. The
promises of AIAN health care are
an American moral obligation
and a federal legal duty. They
should be clearly honored for the
future, not subordinated to an-
nual funding fights.

BACKGROUND

Promises of Federal AIAN
Health Legislation

The complex history of federal
support for AIAN health services
dates long before the concepts of
discretionary and mandatory
spending arose and diverged.®”
As presidential executive orders
have explicitly acknowledged,
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“[tlhe United States has a unique
legal relationship with Indian
tribal governments as set forth in
the Constitution of the United
States, treaties, statutes, Executive
orders, and court decisions.”®’

As part of this relationship, the
US government bears a federal
trust responsibility to tribes that
the Supreme Court has analo-
gized to the duties of a guardian
to its wards.'® This doctrine is
“an established legal obligation
which requires the United States
... to provide economic and
social programs necessary to
raise the standard of living and
social well-being of the Indian
people to a level comparable to
the non-Indian society.”""

Treaty language and statutes
have placed health care ser-
vices within the promised social
programs of the trust responsi-
bility. Multiple treaties prom-
ised physicians and medical
supplies to tribes.*™® As noted
by Dixon and Roubideaux,
“Tribes paid for their health
care by relinquishing their land
to the federal government in
the past for the promise of
health care in the future.”®®
In health policy jargon, others
have said that American Indi-
ans and Alaska Natives pur-
chased the first prepaid health
plan in history."®

For most purposes, this trust
responsibility for health care is
now represented by the Snyder
Act of 1921 (as amended)"” and
the Indian Health Care Improve-
ment Act (IHCIA) of 1976 (as
amended).”® The Snyder Act
provides for “the relief of dis-
tress and conservation of health
land] for the employment of . . .
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physicians . . . for Indian tribes.””

The IHCIA is more explicit:

Federal health services to main-
tain and improve the health of
the Indians are consonant with
and required by the Federal Gov-
ernment’s historical and unique
legal relationship with, and re-
sulting responsibility to, the
American Indian people. . . ."®
[t is the policy of this Nation,
in fulfillment of its special re-
sponsibilities and legal obligation
to the American Indian people,
to assure the highest possible
health status for Indians and
urban Indians and to provide all
resources necessary to effect that
policy.” [italics added]

Funding for AIAN clinical
health services under these (and
other smaller) acts totaled just
over $2 billion in fiscal year
2004. (In addition to these spe-
cific ATAN programs, if individ-
ual American Indians and Alaska
Natives meet certain criteria,
they may also be eligible for
Medicaid and Medicare. It has
been estimated that 25% of
spending on AIAN health care is
derived from these and other
third-party sources.*°)

Federal Budgeting

The Congressional Budget Act
of 1974?"#2 is the superstructure
that governs the process by
which all federal financial deci-
sions are made. Although it was
enacted only 30 years ago, all
preexisting programs (such as the
Snyder Act) have been retrofitted
to its design, and all subsequently
enacted programs must conform
to it. Under the Budget Act, there
are 2 types of funding: discre-
tionary spending and mandatory
spending. They are treated differ-
ently in almost all respects, and
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they generally cannot be trans-
muted from one into the other.

Discretionary spending. As the
label implies, discretionary spend-
ing refers to money provided at
the discretion of Congress and
the president. Most federal grants
and contracts—whether for
health, defense, foreign aid, or
highways—fall under this cate-
gory. Discretionary spending usu-
ally takes the 2-step form of au-
thorizations and appropriations.
Authorizations are, in general, the
multiyear statutory framework of
a program and the legal permis-
sion for the program to receive
appropriations. (The Snyder Act
and the IHCIA are authoriza-
tions.) Appropriations are, in gen-
eral, annual laws that provide
the actual funding for the coming
year. Such actual funding may
range anywhere from none of the
authorized amount to the entire
authorized amount.

Every year, advocates for a
program funded with discre-
tionary spending must seek a
new appropriation for the pro-
gram to continue. If Congress in
any given year chooses not to
provide funds, there are no legal
or procedural consequences. The
program simply ceases to oper-
ate. Over time, appropriations
may fall, stay steady, or rise ac-
cording to each year’s political
decisions. Less obviously, but
commonly, appropriations may
actually rise year after year but
nonetheless fall further and fur-
ther behind the true need for
spending. Consider a discre-
tionary grant program providing
drugs for uninsured people; if the
price of drugs grows faster than
the available discretionary funds,

a progressively smaller propor-
tion of those in need can be as-
sisted, and “[wlhen allotted funds
are spent . . . the services cease
to be provided.”**®10%

Mandatory spending. By con-
trast, mandatory spending refers
to funds guaranteed in advance
of annual appropriations; it is a
promise in law that the money
will be there when needed. (A
subset of mandatory spending is
referred to as “entitlements spend-
ing,” usually describing funds
spent for benefits targeted toward
individuals.?*) The legal conse-
quences for a failure by Congress
to provide mandatory funding
may vary; in many instances, pri-
vate rights of action to enforce
the law are available.”> However,
regardless of how the guarantee
can be enforced, the presumption
is that necessary money will be
available unless Congress changes
the underlying law.

Mandatory spending can exist
in both open-ended and capped
forms. Medicaid and Medicare are
open-ended; whatever the cost of
statutory guarantees, the federal
government will provide funds.
By contrast, the State Children’s
Health Insurance Program has ex-
plicit dollar maximums; funding up
to the maximum level will be pro-
vided, but beyond that the guaran-
tee of funding explicitly ceases.

Unlike discretionary spending,
growth in mandatory spending
occurs without further congres-
sional action. In mandatory
spending for Social Security, a
cost of living adjustment is an au-
tomatic and permanent way of
preserving the value of the bene-
fits promised.*® Likewise, in
Medicare and Medicaid, because
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the law promises that certain
goods and services will be pro-
vided to eligible individuals, open-
ended mandatory spending grows
automatically to meet the costs.
This automatic growth is not
simple arithmetic. For a variety of
reasons, providing the identical
amount of money from one year
to the next will probably be inad-
equate to keep the promise of a
health care program. The most
obvious reason for change over
time is inflation. Another is the
increase in the number of benefi-
ciaries; for example, as the “baby
boom” generation ages, more
people are eligible for Medicare.
Yet another reason for the need
for additional money is the ad-
vent of new, more expensive
technologies in the mix of cov-
ered goods and services (such as
the move from x-rays to comput-
erized axial tomography scans).
Thus, to keep the statutory
promises in Medicare and Medic-
aid to pay for health services,
mandatory spending must grow
to reflect, at a minimum, the
amount of money spent in the
previous year plus inflation plus
costs associated with increases in
beneficiaries plus costs associated
with new technologies, including
drugs. A program’s failure to
grow by this amount would erode
the purchasing power of the pro-
gram and incrementally break
the underlying legal promises.

PROMISES AND
BUDGETING

Since the creation of the Con-
gressional Budget Act, AIAN
health care programs have
fallen under the category of
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discretionary spending. As a con-
sequence, the promises made to
American Indians and Alaska
Natives through the Constitution,
statutes, case law, and treaties
have been subject to the annual
willingness of Congress and the
president to provide sufficient
funds. Whether the authorization
pledges to provide a physician,

to “permit the health status of
Indians to be raised to the highest
possible level,”*’ or to raise “the
status of health care for American
Indians and Alaska Natives . . . to
a level equal to that enjoyed by
other American citizens,”® the
promise is a hollow one unless
annual funding follows.

This obviously stands in direct
opposition to the doctrine of the
federal trust relationship. Con-
gress can erode or even break
the government’s promises to
provide health care simply by
withholding funds. In the 1950s,
Congress overtly terminated the
federal status of 109 tribes, end-
ing tribal sovereignty, selling
tribal lands, and cutting off
American Indians from vital
programs.?® As long as ATAN
health program funding is treated
as discretionary, Congress like-
wise retains the power of “incre-
mental termination” of promised
health benefits by withholding
sufficient funding for services.

This has, to some degree, al-
ready occurred. Evidence can be
found in the work of the Level of
Need Funded Workgroup (LNF)
of the THS (now known as the
Federal Employees Health Plan
[FEHP] Disparity Index Work-
group). In 1999, the LNF devel-
oped a sophisticated actuarial
model comparing available
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appropriations per person for
AIAN medical services (whether
administered by the IHS or by
tribes) with the amount needed
to purchase a benefits package
comparable to that provided
through the FEHP. The research-
ers concluded that the THS was
funded at a level of only 54% of
what was needed.?° Ongoing
work by the IHS to develop a
methodology for distribution of
special supplemental funds con-
tinues to identify similar short-
changing, including some units
that receive less than 40% of
what is needed to provide a pack-
age comparable to the FEHP.*

This comparison is admittedly
inexact. Although the FEHP pre-
mium is probably a good bench-
mark for “average price for aver-
age coverage,” federal employees
and American Indians and Alaska
Natives will inevitably differ in
terms of age, disability status,
area of residence, service needs,
and other sources of payment.
The LNF model attempted to es-
timate and correct for such is-
sues, but accurate data are diffi-
cult to come by.?? Comparisons
between AIAN spending and
Medicare and Medicaid, subject
to still more qualifications than
the comparison with the FEHP,
are even more dramatic.*?**

Nonetheless, the LNF model
and other comparisons do illus-
trate a very basic truth. Whatever
the adjustments and uncertainties
of per person estimates and costs
may be, the system of health
care delivery for American Indi-
ans and Alaska Natives has been
funded at levels dramatically
lower than those of other govern-
ment health programs.

Indeed, the congressional act
that resulted in the use of the
FEHP Disparity Index methodol-
ogy itself clearly illustrates the
fundamental unreliability of discre-
tionary spending to meet the
goals of authorized programs. The
statute calls on the secretary of
health and human services to use
new, supplemental funds for the
purpose of “eliminating the defi-
ciencies in health status and re-
sources of all Indian tribes [and]
eliminating backlogs in the provi-
sion of health care services to In-
dians.”®" This is a laudable goal.
However, the 2003 appropriation
provided by Congress to reach
this goal was $23 million, whereas
the estimated cost of meeting the
need was $1.8 billion.** Recent
estimates by IHS officials note a
shortfall of $2 billion.*

Equally troubling is the fact that
this problem is compounded year
after year. Not only is the base
amount of per capita spending
for AIAN health programs far
smaller than that for other pro-
grams, this spending grows at a
slower rate, losing comparatively
more ground over time,2*?"”

Figure 1 depicts growth in ex-
penditures per capita for Medicare,
Medicaid, and the IHS. Between
1980 and 2002, Medicare per
capita spending grew at an aver-
age of 7.8% per year; Medicaid,
at 6.9% per year; and IHS, at
only 4.8% per year. In other
words, during the period in
which Medicare spending per
person grew by $5200, IHS per
person appropriations grew by
only $1121. Had IHS per capita
appropriations grown at the
Medicare rate during this period,
IHS per capita spending would
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have been almost double ($3260
per capita rather than $1752).

As can be seen in Figure 2,
on an average annual basis from
1980 to 2002, the gap between
IHS per capita spending and
Medicare per capita spending
grew at about 10% every year.
In dollars per capita, the gap
between these government pro-
grams grew from $569 to
$4448. In 1980, the gap was
90% the size of ITHS per capita
spending; by 2002, the gap
alone was 250% of IHS per ca-
pita spending. Any pretense that
the 2 programs can purchase an
adequate package of health ser-
vices becomes less credible as
time proceeds. Even as appropri-
ations for the IHS increase, they

FIGURE 1—Per capita spending, by Medicare, Medicaid, and the Indian Health Service (IHS),

fall further and further behind a
Medicare benchmark on a per
capita basis.

Especially notable is that, al-
though many specific statutory
changes altered spending up and
down during the 1980 to 2002
period, most Medicare spending
grew automatically as a conse-
quence of the program’s manda-
tory spending mechanisms.>* By
contrast, AIAN health service
funding grew with uncertainty
and without relationship to the
level of services needed by AIAN
beneficiaries. Whereas Medicare
and Medicaid increased automat-
ically as a result of inflation, in-
creased numbers of beneficiar-
ies, and changes in the service
mix, supporters of AIAN health

April 2006, Vol 96, No. 4 | American Journal of Public Health

services had to seek the funds
for these additional costs in
appropriations each year, mak-
ing it a struggle for programs
even to stay at their already in-
adequate levels. (Making it ex-
plicit what a struggle this is,
Dixon and Roubideaux dedi-
cated their book to the “warriors
of today . . . who travel to the
halls of Congress to battle for
better health care.”>®")

These funding shortfalls are
not simply abstractions. Again,
others have written well about the
significant disparities in AIAN
health outcome measures and
about the systemic shortages and
rationing in services to this group,
and we need not revisit those is-
sues in detail here.” Tt is likely

that these problems are correlated
with the health care funding avail-
able to American Indians and
Alaska Natives, funding that
started at a lower level than other
programs and that has lagged be-
hind more and more over time.

RECOMMENDATIONS

Regardless of the design of
the finance and delivery system
advocated, every proposal for
improving AIAN health must
address the budget treatment of
its funding. Three steps should
be pursued, either simultane-
ously or in sequence. Pursued
legislatively, each of them
would require amendments to
the basic AIAN health authori-
zations and, perhaps, to the
Congressional Budget Act itself.
Although relatively simple to
describe, these proposals in-
volve complex budget and
health services calculations
to carry out, with many inter-
vening questions (e.g., the man-
ner in which urban Indians are
included in the calculations).
As with all issues associated
with AIAN health, tribes should
be consulted in carrying out
these steps and answering these
questions.

Step 1: Treat AIAN Health
Funding as Mandatory
Spending

The first step is to change the
classification of existing AIAN
health service budgets to the
mandatory spending category.
Even if future activity is as basic
as a reauthorization of the IHCIA
at current levels, a move to guar-
antee funding is worthwhile. It
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would provide certainty of ongo-
ing funding without reduction or
interruption, and at the same
time it would relieve the burden
of annual advocacy.

Step 2: Automatically
Adjust AIAN Health Funding
to Preserve Purchasing
Power

Budget reclassification alone,
however, is not sufficient because
increases in costs over time will
immediately erode the value of a
fixed amount. As a second step,
redesignation should be accom-
panied by a form of automatic
annual adjustment keyed to in-
creased costs and the number of
eligible people. Without such an
automatic increase, funding will
become stagnant as purchasing
power declines.
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For the reasons noted earlier
and outlined in the LNF model,
the cost of care for American In-
dians and Alaska Natives may be
different from that for the gen-
eral US population. The develop-
ment of an AIAN-specific cost-of-
care index would require
dramatically improved data and
a period for study, review, and
consultation. This does not mean,
however, that the adjustment
should be postponed. Rather, the
legal change should include, as
an interim proxy measure, an in-
flator mirroring the change in
Medicare or Medicaid spending
per person, with the expectation
that a more direct inflator will be
substituted when it is developed.
With such an adjustment, ATAN
health funding could retain its
purchasing power over time.

FIGURE 2—Gaps in per capita spending between the Indian Health Service (IHS) and Medicare,

Step 3: Make AIAN Health
Funding Rates Comparable to
Other Government Programs
Steps 1 and 2 are not enough
in themselves, because they pro-
vide guaranteed, adjusted fund-
ing only at a base level already
known to be seriously insuffi-
cient. The third step in this sim-
ple but ambitious course would
be to increase the per person
funding available under this new
mandatory spending program to
a level comparable to that under
other federal health programs,
adjusted for differences in health
status and services. Again, for
the reasons mentioned earlier,
AIAN per capita spending will
almost certainly be very differ-
ent from that for the average el-
derly or disabled Medicare bene-
ficiary, and improved data will be

required in this area. But an in-
terim measure should be adopted
for use now, while the specifics
of the AIAN per capita rate are
developed. The blunt truth is
that even the most limited of
these other programs’ current
per person amounts are far, far
above what the AIAN health ser-
vice programs now receive.

CAUTIONARY CONCLUSION

Given the current debates
about budgets and deficits, these
3 steps toward mandatory spend-
ing for AIAN health will be a dif-
ficult political struggle. Congress
has recently discussed entitle-
ment caps, Medicaid block
grants, and privatization of So-
cial Security. Even the 2003
Medicare prescription drug law
encountered serious opposition
because of concerns about the
federal deficit.3*3° It is unlikely
that legislators will readily agree
to transform and increase spend-
ing for AIAN programs.

In contrast to the Medicare
prescription drug debate, how-
ever, these political opponents
are caught on the horns of a
dilemma if they oppose budget
parity for AIAN programs. Creat-
ing the Medicare prescription
drug benefit involved making a
new promise. Making AIAN
spending mandatory, automati-
cally adjusted, and comparable
is, in fact, simply keeping age-
old promises. As noted earlier,
treaties, statutes, and US Su-
preme Court decisions emphasize
the ongoing responsibility of the
federal government for the well-
being of American Indians and
Alaska Natives.
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This suggested updating of
these legal pledges puts the fed-
eral budget where the federal
promise is. It is worth doing.
Some will oppose this action to
provide for the health care needs
of American Indians and Alaska
Natives. But the debate will re-
quire them to say out loud that
they are prepared to break the
federal promise rather than al-
lowing them to leave it quietly
unfulfilled and increasingly hol-
lowed out. m
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