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Making Big Tobacco Give In: You Lose, They Win

| Nathaniel Wander, PhD, and Ruth E Malone, RN, PhD, FAAN

The release of private, internal tobacco in-
dustry documents in 1998 disclosed “system-
atic and global efforts by the tobacco indus-
try to undermine tobacco control policy.”*®"
Commenting on a report published in 2000
by the World Health Organization (WHO)
about the tobacco industry,” Judith Mckay
observed that it would be “premature to
consider involving or consulting with the
tobacco industry on [public health] policy is-
sues.”>?"2 In 2004, WHO recognized that
the tobacco industry continued to use public
relations campaigns to undermine tobacco
control initiatives and explicitly warned gov-
ernments and nongovernmental organiza-
tions: “Do NOT participate in industry-
initiated dialogues—the industry portrays
participation in these dialogues as endorse-
ments for its programs.”*#27

As the tobacco industry extends its global
reach, some companies claim to have “turned
over a new leaf.” They provide tobacco-
related health information, offer cessation
guidance, coach parents regarding how to
talk to children about smoking, and repre-
sent themselves as suitably responsible part-
ners in tobacco control policymaking. To-
bacco control advocates need to understand
why WHO’s exclusionary cautions remain
warranted. We examined the resolution of a
marketing controversy concerning develop-
ing countries to demonstrate how the to-
bacco industry can appear to accommodate
public health demands, while securing strate-
gic advantages. Company documents are
used to describe how Philip Morris “gave in”
to demands from shareholder activists and
restored its credibility with investors and pol-
icymakers, while undermining delegitimiza-
tion as a key tobacco control strategy and
ceding little of value to public health.

METHODS

This study originated from the discovery of
a 1991 document in which Philip Morris man-
agement announced a new health warning
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Objectives. To better understand how the tobacco industry responds to to-
bacco control activists, we explored Philip Morris’s response to demands that
consumers in developing countries be informed about smoking risks, and ana-
lyzed the implications of negotiating with a tobacco company.

Methods. We reviewed internal tobacco industry documents and related ma-
terials, constructed a case history of how Philip Morris responded to a shareholder
campaign to require health warnings on cigarettes sold worldwide, and analyzed
interactions between (1) socially responsible investment activists, (2) Philip Mor-
ris management, (3) institutional investors, and (4) industry competitors.

Results. After resisting for 11 years, Philip Morris unilaterally reversed direc-
tion, and proposed its own labeling initiative. While activists celebrated, Philip
Morris’s president detailed privately how the company would yield little and ben-
efit disproportionately. Activists portrayed the tobacco industry as preying on
the poor and uneducated and used delegitimization to drive a wedge between the
industry and its financial and political allies. When Philip Morris “gave in” to
their demands, it exchanged negative publicity for positive public relations and
political credibility.

Conclusions. Tobacco companies can appear to accommodate public health
demands while securing strategic advantages. Negotiating with the tobacco in-
dustry can enhance its legitimacy and facilitate its ability to market deadly ciga-
rettes without corresponding benefits to public health. (Am J Public Health. 2006;

label policy to its board of directors.”> During
the period December 29, 2003, to October
11, 2005, we searched previously undisclosed
tobacco industry documents that were made
public under State of Minnesota v Philip Morris,
Inc® and were posted electronically as a result
of the 1998 Master Settlement Agreement be-
tween 46 state attorneys general and seven
tobacco industry defendants.” We used multi-
ple electronic archives, including the Legacy
Tobacco Documents Library at the University
of California, San Francisco (at: http://legacy.
library.ucsf.edu); websites of tobacco industry
defendants; and Tobacco Documents Online
(at: http://tobaccodocuments.org).

We began with combinations of the key
words health, warning, and label, and exam-
ined all documents containing these terms.
This led to additional search terms, such as
the acronym XWN for “export warning.”
Using XWN as a search term, we recovered
additional documents concerning health
warning issues in the former Soviet Union
and in Africa. This process of iterative search-
ing is called snowball sampling.®® We further
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searched the “File Areas” of Philip Morris ex-
ecutives who were responsible for labeling-
policy decisions, and searched for names of
shareholder activists who raised the health
warning issue. We also interviewed Father
Michael Crosby, who led the activists, and
searched Academic LexisNexis for contempo-
raneous news reports. Because the Philip
Morris labeling policy involved industry-wide
consultations, we also searched for docu-
ments from domestic competitors including
RJ Reynolds and Brown & Williamson (now
merged as Reynolds American), as well as
transnational ones such as Rothmans and
British American Tobacco. Relevant docu-
ments were retrieved from the University of
California, San Francisco’s British American
Tobacco Company (BAT) document archive
(at: http://batlibrary.ucsf.edu), as well as the
Legacy Tobacco Documents Library archive.
We also reviewed relevant publications re-
garding European Community public policy
directives.

We used approximately 600 retrieved
documents as well as background materials
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to construct a case history. Within this case,
we analyzed the strategic interactions of 4
sets of participants: (1) socially responsible
investment activists, (2) Philip Morris manage-
ment, (3) stakeholders including institutional
stock investors, and (4) tobacco industry
competitors.

RESULTS

Background

In 1979, spurred by a World Health
Organization report,'” tobacco control advo-
cates began expressing concerns about the
marketing of cigarettes in developing coun-
tries." " They saw that declining cigarette
consumption in the United States was driv-
ing aggressively expanded promotion
abroad. These same advocates protested
that the tobacco industry was targeting peo-
ple who had little experience with commer-
cial marketing or cigarettes engineered to
deliver consistently high doses of nicotine
and who could not afford additional health
or financial burdens.'*'®

In 1980, a coalition of religious organiza-
tions led by Father Michael Crosby™ decided
to intervene to protect the targets of “aggres-
sive promotion tactics” by using the then
novel tactic of a corporate shareholder resolu-
tion in order to obtain information about in-
dustry marketing practices.”™" (The US Secu-
rities and Exchange Commission [SEC]
requires corporations to hold annual general
meetings where stockholders vote on man-
agement proposals and may present resolu-
tions of their own.°) Crosby’s experience of
widespread Marlboro advertising in Costa
Rica led him to focus on Philip Morris,” al-
though shareholder resolutions were also filed
at RJ. Reynolds and possibly other US to-
bacco companies.”’

At the Philip Morris April annual general
meeting, shareholders decide resolutions sub-
mitted by the previous November. The
Crosby coalition’s 1980—1981 resolution
called upon Philip Morris to: (1) describe the
size and market share of the company’s
“Third World” markets; (2) report on adver-
tising and promotion, “including projections
for the next five years”; and (3) describe its
policies with regard to 3 WHO recommenda-
tions': (a) “banning promotions of tobacco”;
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(b) “limitation of cigarette tar and nicotine
levels . . . to that in the United States”; and

(c) “lilnforming consumers of the risks of to-
bacco use in countries where there may be
little or no regulations concerning health risks
for smokers.”*

Philip Morris management opposed the
resolution,”* and devoted a third of its 1981
executive preparation manual to the issue.*®
They denied any “causal connection” be-
tween smoking and disease,”* and insisted
that consumers worldwide were adequately
informed of smoking “risks.”** The company
asserted that it was opposed in principle to
intervening in the prerogatives of local gov-
ernments,?® but it also expressed commercial
concerns; namely, that sales would suffer if
Philip Morris products were thought to be
more dangerous than those without warn-
ing labels.*

The 1980-1981 resolution’®2° won 3%
of the shareholder votes,”” enough by SEC
rules to qualify for resubmission the following
year.” However, despite a growing coalition
of supporters,’®?®73! the 1981-1982 resolu-
tion failed to win 6% of the votes required
for further submission.** By SEC rules, the
resolution could not be resubmitted for the
balance of a 5-year period.** The 1981—
1982 resolution, however, drew a critical, if
ambivalent, response from institutional in-
vestors, which would have repercussions a
decade later.**7° Yale University supported
Philip Morris’s refusal to release proprietary
information, but criticized management for its
unwillingness to cooperate with the socially
responsible investment advocates.*” Bryn
Mawr College abstained from the vote be-
cause of similarly conflicted sentiments;*®
Connecticut Mutual Life Insurance voted for
the resolution despite reservations.>®

Shareholder activists kept the resolution
alive for 11 years by focusing negative atten-
tion on the tobacco industry’s behavior. A
1990—1991 resolution introduced at the
April 1991 annual general meeting won 7%
of the votes, which Philip Morris President
and board vice chair R. William Murray ac-
knowledged was “the largest favorable re-
sponse ever to a proposal . . . not supported
by management.”® The April 1991 resolution,
entitled “Establishing a Global Uniform Label-
ing Minimum,” resolved: “that . . . users of our

cigarettes throughout the world will be appro-
priately and clearly warned of the health haz-
ards caused by smoking . . . based on similar
warnings . . . demanded in the United States
and the European Economic Community.”*
After 11 years of resistance and faced with
the return of the shareholders’ resolution in
1991-1992, Philip Morris introduced its own
warning label initiative. Murray explained to
Philip Morris’s board how a “voluntary” initia-
tive of management’s devising would cost the
company little, but would benefit it dispropor-
tionately.”

Turning Shareholder Activism Into
Issues Management

Murray’s December 1991 board presenta-
tion disclosed that Philip Morris had been
considering a global health warning label
policy for at least three years.” Privileged doc-
uments suggest that Philip Morris had been
consulting with other tobacco companies re-
garding labeling,* ~** in parallel with 1988—
1989 European Community discussions
about rationalizing tobacco warning labels.
The European Community discussions were
provoked by Ireland’s 1986 passage of health
warning regulations and its subsequent re-
fusal of unlabeled cigarette imports. This re-
sulted in a directive (89/622/EEC) which
was issued in May 1989 that mandated
health warnings throughout the European
Community. *>*

As early as December 1988, an executive
of the European branch of Burston-Marsteller,
Philip Morris’s public relations consultants,
had queried Philip Morris International chief
executive officer Geoffrey Bible regarding
“whether the EEC [European Economic
Community] approach might not make sense
worldwide,”*” but Philip Morris was also
tracking opposition to the directive. In April
1989, for example, Philip Morris Interna-
tional had solicited a Belgian law firm’s opin-
ion regarding whether Directive 89/622/
EEC was legally defective.*®

In September 1991, when Crosby notified
Philip Morris of his intent to resubmit the res-
olution “Establishing a Global Uniform Label-
ing Minimum” at the 1992 annual general
meeting,***° chief executive officer Michael
Miles queried top executives: “Should we pre-
empt [Crosby] by just going ahead and doing
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it?”®! For two months, memos circulated
among Philip Morris executives analyzing the
potential consequences of the preemptive ac-
tion.”*~>” By November, Philip Morris Inter-
national senior vice president Dinyar Devitre
was confident enough to explore the idea
with William Ryan, chief executive officer of
Rothmans, a transnational tobacco competi-
tor.”® Devitre’s confidence, however, would
prove premature.

The December speech prepared for Mur-
ray to deliver to his directors announced:

“We have decided to print the US Surgeon
General’s health warning on all PM [Philip
Morris] cigarette packs which currently have
no labels . . .. Implementation is underway.
We expect to convert approximately 60% . . .
by April 1 [1992] and the remainder by the
end of 1992.”° Murray explained that Philip
Morris had been waiting for “such time that
we could use the initiative as a bargaining
chip with Congress. That occasion did not
materialize.”®

But the health warning issue had become
a source of “growing agitation among a num-
ber of . . . important constituencies,” and spe-
cifically, was “contributling] to the decision
to divest Company stock.” Indeed, while
Philip Morris publicly denied any effects of
the Crosby group’s activities®>®° (although
the company acknowledged them inter-
nally®), the campaign by responsible invest-
ment activists was fueling pressure on institu-
tional investors to eliminate their tobacco

stock investments.>*~3°

Transmuting Public Pressure into
Strategic Advantage

According to Murray, Philip Morris
planned to use its labeling initiative in 4
ways: (1) to eliminate shareholder activism,
“We will inform Father Crosby of the initia-
tive and ask him to withdraw his proxy pro-
posal”; (2) to counteract university divest-
ments, “We will use the initiative in future
discussions related to divestment to demon-
strate a moderate, sensitive and responsive
posture”; (3) to promote a responsible corpo-
rate image, “We can cite the initiative to dem-
onstrate Philip Morris’ consistent track record
on matters of corporate responsibility”; and
(4) to restore influence with policymakers,
“We will use the initiative in Washington,
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informing our friends and moderates in the
Congress and the Administration.”

The shareholder coalition attempted to ne-
gotiate details: languages to be used, whether
the initiative would be extended to advertis-
ing, how it would be publicized;** however,
by February 5, 1992, the coalition had appar-
ently agreed to Philip Morris’s policy on
Philip Morris’s terms.®® In competing public
statements, Father Crosby claimed a victory
for his coalition’s 11-year campaign and
highlighted the “half trillion cigarette[s]” that
would henceforth carry health warning
labels.®* Philip Morris emphasized that “less
than 10% of [its] overall cigarette sales”
would be affected.®®

In March 1992, Philip Morris responded to
concerns from institutional shareholders about
overseas labeling. Chief counsel Murray H.
Bring assured Stanford University President
Donald Kennedy “that by the end of this year,
the US Surgeon General's warnings, or some
other appropriate warning, will appear on
every Philip Morris cigarette package sold
worldwide.”*>°® Stanford chose not to divest at
the time.®” A similar exchange ensued between
Bring and the University of Scranton.®®~"°

Philip Morris planned to maintain this “low
key approach,” and “not attempt to ‘go public’
to make news.” Instead, they planned to use
the [labeling] “initiative as a tactical tool to
address specific circumstances.”®" This may
have conflicted with publicizing the initiative
as a demonstration of corporate responsibility.
A draft statement was intended to promote
the initiative as “another in a number of steps
taken by Philip Morris in recent years to re-
spond to concerns related to its cigarette busi-
ness.”® However, we found no evidence of
how, if at all, it was used.

Although we discovered no documents that
describe how Philip Morris used its labeling
initiative to restore influence in Washington,
the company used it in other capitals to “es-
tablish a dialogue with the Ministry of Health
to work out . . . a warning acceptable both in
content and language. We have already fol-
lowed this route in the Dominican Republic
and in the Philippines.”” The language
Philip Morris negotiated with the Philippines
(“Warning: Cigarette Smoking is Dangerous
to Your Health>’?) was neither as explicit nor
as informative as the US Surgeon General’s

warnings (e.g., “Smoking Causes Lung Cancer,
Heart Disease, Emphysema, and May Compli-
cate Pregnancy,” or “Smoking by Pregnant
Women May Result in Fetal Injury, Premature
Birth, and Low Birth Weight””?), that the com-
pany was otherwise volunteering to provide.

According to Murray, the company con-
ceded little to the activists’ goal of informing
people in developing countries about the
health risks of smoking. “Approximately 90%
of the Company’s worldwide cigarette sales
are already labeled,” he told his board. The
largest Philip Morris market still receiving
unlabeled cigarettes was Italy, where govern-
ment regulation was expected shortly, and
much of the remainder were duty-free ciga-
rettes sold in the West.”

The information content of the new warn-
ings was also questionable. The Dominican
Republic, for example, ended up with weaker
warnings than the Philippines when Philip
Morris negotiated a change to the Health
Ministry’s proposed language from “Fumar es
perjudicial . . .

to “Fumar puede ser perjudicial . . .” (“Smoking
.74,75 In

»

(“Smoking is hazardous . . .”)

may be hazardous . . .”) [italics added]
addition, the labels would mostly be printed
in English or French, languages possibly not
well known by consumers, who might not
even be able to read. “I checked the official
languages of some of the countries where we
already have warnings,” Philip Morris market-
ing communications manager Leslie Greher
reported to public affairs director Matt
Winokur. “In many cases we do not use the
first-listed or even second-listed language.””®
Finally, as Greher observed to Winokur,
consumers stood to gain little from even well-
translated warnings. “The bottom line is that
the probability of a consumer noticing and/or
understanding the warning will not be sub-
stantially increased.””® As a 1992 British
American Tobacco Company assessment of
the issue noted, “Smokers have a low level
of awareness and recall with regard to pack
health warnings . . . generally ignorling] the
warning once it becomes a familiar sight.”””
Murray’s speech to the board suggested the
labeling initiative’s costs would be modest.
The company would scrap about $1 million
in obsolete packaging, and invest $4 million
to develop new materials’: a fraction of Philip
Morris’s 1991 worldwide tobacco revenues of
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$6.5 billion.” Murray also minimized the po-
tential for lost sales resulting from consumers
being put off by the labels.” Some Philip Mor-
ris executives even predicted that US-style
warning labels would give their cigarettes “a
marketing advantage . . . set[ting] the product
apart as truly American.””® The company’s
African experience later confirmed this. The
regional director had worried that warning
labels “might have a negative impact on . . .
sales, especially if the competition did not
follow,” but by December 1993, he reported,
“There was no negative impact; on the con-
trary, in some places it may be a positive.”*°
Philip Morris had also “carefully examined
the potential legal ramifications,” Murray
noted, and determined that “the initiative
would have no significant impact on litigation
in the United States or overseas.”

Outcomes and Interests

According to executive coaching materials
prepared for Philip Morris’s 1994 sharehold-
ers’ meeting, Philip Morris’s initiative was es-
sentially completed by the spring of 1994;
Morocco was the sole exception.®' Correspon-
dence between Philip Morris and its Moroc-
can trading partner, the state monopoly Regie
des Tabacs Marocaine (RTM), suggests that
RTM was engaged in negotiations for lan-
guage weaker than the US surgeon general’s

82,83

warning, as had previously been accom-

plished in the Philippines and the Dominican
Republic."*~"°

Early predictions of unconditional support
from competitors,”®** however, failed to ma-
terialize. Instead, James Seddon of Rothmans
Legal Services Department wrote: “The impli-
cation of your Company’s move for industry
affairs and for lawyers are many and complex
... The issue is so important that it merits a
meeting of the various company principals,
the worst position being that the various com-
panies become divided on the treatment of
this issue.”®

At that London meeting in January 1992,
“lelvery company opposed PM’s decision.”®°
They insisted on caucusing in Philip Morris’s
absence, and when the Philip Morris repre-
sentative was invited back, he was presented
with a list of objections, which began with dis-
appointment “that PM did not consult with
[us] before making this decision.”®® Seddon
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noted “that PM’s unilateral decision . . . was a
departure from the industry’s tradition of
consultation, especially on matters affecting
liability litigation.”°

The companies feared that voluntary con-
cessions would give away “the defense that
‘smokers are already informed,” while
“tempting further labeling initiatives . . . [and]
demands for ‘uniform practices’ in other
areas.”®® They worried the concessions would
(1) give the Americans an unfair advantage
over the British, who were debarred from
making Health Ministry attributions compara-
ble to the US surgeon general’s warnings,
(2) undermine Germany’s court challenge to
European Community labeling regulations,
and (3) complicate European negotiations
over labeling duty-free cigarettes.®® Most of
all, the other companies questioned Philip
Morris’s motives, and asserted that Philip
Morris’s “real’ reason [for the initiative was]
‘the share price’,” which they felt no need to
support.®* Philip Morris was accustomed to
labeling in its domestic market (where warn-
ings negotiated between Congress and the
tobacco industry®” were weaker than what
had been recommended by the Federal Trade
Commission®®), and for the company, the nu-
merous advantages of “giving in” clearly out-
weighed the costs of ongoing resistance to the
activist coalition’s efforts.

DISCUSSION

Although Philip Morris minimized it, con-
tinued pressure from the Crosby coalition
prodded the company to offer a “voluntary”
labeling initiative. Philip Morris acknowledged
that the labeling controversy was feeding into
sensitive matters, notably the academic to-
bacco stock divestment discussions of 1990—
1992,** and the coalition was winning too
many battles before the SEC, which ex-
panded the terrain upon which shareholders
could challenge corporate management.®® Tt
is important, however, to consider just what
the company conceded and what it got.

As Murray predicted, Philip Morris’s costs
for enacting its global labeling initiative were
outweighed by the returns. Philip Morris bol-
stered claims of corporate social responsibil-
ity, enhanced relationships with institutional
investors and governmental allies, augmented

sales, improved conditions for tobacco stocks
by eliminating an argument for divestment,
and sidelined activists. Little, however, was
gained for the people the activists sought to
protect. Labeling was extended to a few small
markets, in possibly irrelevant languages,
while the industry negotiated watered-down
wording. Although the activists made what
must have seemed at the time to be plausible
assumptions about the value of extending la-
beling worldwide, the industry already knew
that the then-current warning label standard—
plain print in a box (tombstone labeling)—was
of limited effectiveness. This has been sub-
stantiated by subsequent research.

Compared with other strategies (taxation,
ad bans, counter-advertising), health warning
labels have not been particularly effective for
reducing cigarette consumption.®® Until Can-
ada introduced oversized, graphic warnings
in the late 1990s,”°"* neither the content,
format, nor placement of cigarette package
warnings had been designed with clear health
communication objectives in mind.*” The
United States standard tombstone-style warn-
ings fail all requirements of salient design:
they are too small, do not stand out, are
printed vertically and on the pack’s narrowest
section, and lack attention-getting icons or
graphics.®®* The US Federal Trade Commis-
sion criticized the lack of saliency of warning
labels as early as 1981,% and a 1990 study
found continuing problems with even the
1984-updated US Surgeon General’s warning
labels. The 1990 study recommended im-
proved wording, increased size, and bolder
design,”® the same features that Canadian
studies show to be most salient.”~** (Philip
Morris consistently supports FDA regulation
of the “text of health warnings™®’ but never
mentions size or design.)

If warning labels were so ineffective, why
did Philip Morris resist the activists for more
than a decade, and why did other tobacco
companies continue to resist labeling even
after Philip Morris conceded? In addition to
a general unwillingness to bow to outside
pressures, Philip Morris and other compa-
nies feared that voluntary labeling could be
taken as a legal admission of their product’s
dangers, or as an acknowledgment of negli-
gence for not warning sooner. As late as
November 1990, Philip Morris outside
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counsel cautioned that “placing a warning on
cigarettes sold in a particular country . . .
might be seen as admitting liability.”*® Philip
Morris’s competitors objected to Philip Mor-
ris’s unilateral action, which they believed
created complications in their home markets.
Another possible explanation for Philip
Morris’s reluctance is that labels disrupt the
seductiveness of package designs.”® A Philip
Morris spokesperson’s guide from the period
speaks of “package design” as “a valuable com-
mercial asset” which “shareholders . . . have a
right to insist that warnings not deface.”’® As
recently as 2002, a Philip Morris spokesman
worried that expanded package warnings
would not leave room enough “for company

trademarks and other brand information.”'*

Study Limitations

We cannot claim that we have retrieved
every extant document that is potentially rele-
vant to this case, because of the voluminous
archives and their limited indexing at the time
of this study. It is possible that there are other
relevant documents that were destroyed or
never released.”®? All archival research is
fundamentally interpretive, and involves ret-
rospective examination of documentary evi-
dence; we made efforts to consider alterna-
tive interpretations and to position our
account within the context of the time by
examining other data sources.'>

Conclusions

This case study illustrates that, although di-
rect engagement with the industry can focus
attention on tobacco control issues, negotia-
tions or settlements may undermine delegit-
imization and provide the industry with op-
portunities to improve public relations, and
in the end, garner relatively little for public
health. The Philip Morris shareholder resolu-
tions questioned the legitimacy of the to-
bacco industry’s business practices, and was
an effective strategy for influencing public
opinion and disrupting the industry’s relations
with allies.>*2%19*19 The industry-focused
media campaign integral to California’s highly
effective tobacco control program, for exam-
ple, delivers a strong delegitimizing mes-
sage,'°® as do successful campaigns in Can-
ada and elsewhere.”®

The Crosby campaign furthered tobacco
industry delegitimization by portraying an
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industry that preys upon vulnerable people
in the developing world, a matter of concern
for institutional tobacco stockholders already
sensitized by the South African divestment
movement.**3%%7 Ag Philip Morris’s Murray
acknowledged, the labeling campaign’s
greatest impact on Philip Morris was that it
drove a wedge between the company and its
financial and political allies,> an observation
seconded by Father Crosby’s own assess-
ment of the accomplishments of his share-
holder campaigns.'”’

But Philip Morris moved from strategic dis-
advantage to advantage precisely when it fi-
nally “gave in” to the activists’ demands. This
case analysis suggests that negotiating or set-
tling with the tobacco industry may potentiate
more risks than rewards, a conclusion that is
in line with earlier studies of tobacco industry
boycott settlements.**!°® Perhaps the only
goal worth the risks of negotiating directly
with the industry would be a plan to end the
for-profit manufacture and marketing of to-
bacco products. B
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