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Postabortion care providers
who breach patient confiden-
tiality endanger women's health
and violate ethics. A 1998 abor-
tion ban in El Salvador likely
spurred an increase in the num-
ber of women investigated, be-
cause many women were re-
ported to legal authorities by
health care providers.

Having analyzed safeguards
of confidentiality in laws and
ethical guidelines, we obtained
information from legal records
on women prosecuted from
1998 to 2003 and identified fac-
tors that may lead to reporting
through a survey of obstetri-
cian-gynecologists (n=110).

Although ethical and human
rights standards oblige provid-
ers to respect patients’ privacy,
80% of obstetrician-gynecologists
mistakenly believed reporting
was required. Most respondents
(86%) knew that women delay
seeking care because of fear
of prosecution, yet a majority
(56%) participated in notification
of legal authorities. (Am J Pub-
lic Health. 2006;96:1927-1933.
doi:10.2105/AJPH.2005.071720)

POLICIES OR LAWS THAT
compel providers to report sus-
pected unlawful abortions “are
ethically offensive and may be
challenged, but cannot be ig-
nored.”'***" In El Salvador,
however, the collaboration of
health care providers and legal

authorities in the identification
and prosecution of women for
formally unlawful abortion has
not been challenged by the pre-
siding magistrates, legal scholars,
or health and rights advocates.
A 1999 study by the Center for
Reproductive Rights found that
the number of women prose-
cuted for illegal abortion dou-
bled after a 1998 law was
passed criminalizing all forms of
intentional abortion—including
an abortion to save the woman’s
life. One half of the women pros-
ecuted were reported to the
legal authorities by their post-
abortion care providers.?

The Center for Reproductive
Rights study identified an impor-
tant shift in practice following the
abortion ban whereby public
health workers began implicating
women seeking postabortion
care by notifying public prosecu-
tors and police when they sus-
pected that their patient had un-
dergone an unlawful abortion.
According to this study, this prac-
tice may have begun after a no-
tice was circulated to all public
hospitals by the National Secre-
tariat of the Family informing
health care workers of an alleged
legal obligation to report unlaw-
ful abortion 2#1*%

Health care workers who re-
port postabortion patients to
legal authorities may contribute
to abortion-related morbidity and
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mortality by deterring women
who fear prosecution from seek-
ing lifesaving care.®> Women who
do seek treatment after abortion
may be reluctant to disclose the
reason they need medical care,
thus compromising providers’
ability to promptly diagnose and
treat their patients. Although
there are no reliable data on the
incidence of unlawful abortions
in El Salvador, a review of the
national population-based repro-
ductive health surveys from
1993,* 1998,° and 2003° sug-
gested that the self-reported inci-
dence of abortion remained un-
changed during that period.
However, the proportion of Sal-
vadoran women who reported
receiving treatment for severe
abortion complications (blood
transfusions) doubled between
1998 and 2003.>° These data
suggest that abortion-related
morbidity may have increased
after the law change went into
effect.

Confidentiality and Abortion
in El Salvador

In notifying legal authorities of
suspected abortion, health care
providers disclose confidential
information about their patients.
In Salvadoran ethical and legal
codes, confidentiality is defined
as “professional (or medical) se-
crecy.” According to the 1986
Salvadoran Medical College’s

Code of Medical Ethics (Ethics
Code),

The preservation of medical se-
crecy is a fundamental duty of
the health care professional. The
public interest, the security of the
sick, the honor of the family, the
respect of the health care profes-
sion and the dignity of persons
depend on the preservation of
professional secrecy which re-
quires health care professionals
to keep secret what they see,
hear or discover in the context of
their professional role.”

Ethical Obligations

The Ethics Code further states
that confidentiality of patient
information is implicit and does
not need to be articulated before
the patient receives care. By pre-
serving confidentiality, providers
respect patients’ autonomy, abide
by their obligation to reciprocate
patients’ trust, and preserve pub-
lic confidence in the provider—
patient relationship.® Patients
who trust their providers to
safeguard their secrets are more
likely to seek prompt care for
stigmatized health conditions and
to reveal sensitive information
essential for proper diagnosis
and treatment.

The ethical duty to safeguard
confidentiality is also mandated
by laws that protect individuals’
right to privacy. Privacy, in the
context of health care services, is
the personal right “to control in-
formation [about oneself] that oth-
ers possess.”" "% Confidentiality
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is “the duty of those who receive
private information not to dis-
close it without the patient’s
consent.”*??9 Thus, patient—
provider confidentiality is pro-
tected by laws as a mechanism
through which the right to pri-
vacy is fulfilled.

Legal Obligations

The Salvadoran health and
penal codes provide the same
definition and conditions for pro-
fessional secrecy as described in
the Ethics Code and penalize the
violation of patient confidential-
ity with suspension of medical
license and imprisonment for up
to 2 years.10(arl37,38),11(an187)

The Salvadoran government
is a party to the Convention to
Eliminate All Forms of Discrimi-
nation Against Women and the
International Covenant on Civil
and Political Rights, human
rights treaties that have been in-
terpreted to explicitly protect
the right to privacy and confi-
dentiality in postabortion health
care services.”"> The United
Nations—appointed Human
Rights Committee, which moni-
tors states’ progress in the imple-
mentation of the International
Covenant on Civil and Political
Rights, has declared that “states
may fail to protect women'’s pri-
vacy . . . where [they] impose a
legal duty upon doctors and
other health personnel to report
cases of women who have un-
dergone abortion.” ™% Ac-
cording to the Salvadoran con-
stitution, these treaty obligations
constitute binding laws at the
national level and, in the case of
discrepancy, take precedence
over national law,"®®"14%
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Although Salvadoran and inter-
national law seem to coincide in
favor of preserving postabortion
patients’ confidentiality, the Sal-
vadoran ethics’®® and health
codes®™¥ do allow confidential
information to be disclosed
when (1) authorized by the pa-
tient, (2) required by law, (3) pro-
vided as sworn testimony as an
expert witness, or (4) provided as
notification to public health au-
thorities of infectious disease. The
critical question of whether pro-
viders have a legal duty to report
suspected abortions is susceptible
to misinterpretation because of
nuanced and contradictory re-
quirements stipulated in 3 sepa-
rate statutory codes.

Salvadoran law does not ex-
plicitly state that providers must
report suspected abortion, and
we were unable to identify any
national jurisprudence on this
issue. However, health care
workers are obliged to report in-
juries that result from criminal
acts perpetrated against their pa-
tients. @ Because abortion is
a “criminal act,” this require-
ment could be construed to
mean that providers are obliged
to report unlawful abortion.
However, the Code of Penal Pro-
cess, which defines the proce-
dures and conditions for the im-
plementation of the provisions
of the Penal Code, stipulates that
health care workers are not
obliged to report confidential in-
formation"”®**? and further es-
tablishes that information ac-
quired through unlawful breach
of confidentiality is invalid for
legal purposes, 5187

Together, the laws make a cir-
cular argument wherein (1) the
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Health Code stipulates that confi-
dential information may be dis-
closed if required by law, (2) the
Penal Code obliges providers to
report suspected crimes, and

(3) the Penal Process Code states
that providers are exempt from
reporting information protected
by the covenant of professional
secrecy.

Given this complex legal frame-
work, we aimed to study the pros-
ecution of women for unlawful
abortion and the operationaliza-
tion of laws and ethical guidelines
that safeguard confidentiality by
public health workers in El
Salvador. Further we sought to
(1) describe the number of
women prosecuted for unlawful
abortion in El Salvador from
1998 to 2003, (2) assess provid-
ers’ knowledge of confidentiality
laws and their involvement in
and the factors influencing the
reporting of suspected abortion,
and (3) assess available evidence
of the impact of this practice on
women'’s care-seeking behavior.

METHODS

To document the number of
women charged with unlawful
abortion, we obtained permission
from the Office of the Public
Prosecutor of the Republic of El
Salvador to review national sta-
tistics on criminal investigations
of unlawful abortion between
2000 and 2003. The public
prosecutor’s office includes 18
regional and subregional affili-
ates who are responsible for initi-
ating criminal investigations and
bringing criminal proceedings
before a justice of the peace.
Once the criminal proceeding

is brought before the court,
legal records are housed in the
courthouse where the case is
processed. Cases are initially
brought before a justice of the
peace, then proceed to an exam-
ining magistrate, and then by a
sentencing court.

We reviewed all records of
abortion cases from a conve-
nience sample of 100 (31%) of
the 322 courts of justices of the
peace, 22 (47%) of the 46
courts of the examining magis-
trate, and 6 (29%) of 21 sen-
tencing courts in El Salvador. We
abstracted sociodemographic in-
formation (education, age, mari-
tal status, and employment type),
informant (health care institution
vs other), abortion method, and
type of defense (public vs pri-
vate) from the records of women
who were prosecuted (women
whose cases were brought before
the court) for unlawful abortion
since January 2000.

To explore provider perspec-
tives on reporting, we surveyed
members of the Salvadoran As-
sociation of Obstetrics and Gyne-
cology. Obstetrician-gynecologists
play a central role in the provi-
sion of postabortion care because
they are the only type of
provider authorized to perform
uterine evacuations for incom-
plete abortion.” The study proto-
col was reviewed and approved
by the University of El Salvador
medical school, and the instru-
ment was pretested.

A systematic random sample
of 110 obstetrician-gynecologists
was drawn from the Association
of Obstetrics and Gynecology
membership list (n=344). Data
were collected from November
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2003 through March 2004,
and the response rate for the
questionnaire was 100%. Re-
searchers made personal ap-
pointments with study partici-
pants to solicit verbal informed
consent and deliver and retrieve
the self-administered question-
naire. The survey instrument was
an anonymous questionnaire that
included 15 closed and 5 open-
ended items.

Data were collected on respon-
dents’ age range, gender, religion,
years of practice, knowledge of
international and national law on
patient—provider confidentiality,
and perceived prevalence of, per-
sonal involvement with, motiva-
tions for, and consequences of
reporting unlawful abortion.

For open-ended questions, core
categories in the responses were
first identified; surveys were then
coded serially by 2 researchers.
We used logistic regression to
identify variables associated with
involvement in the behavior of
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interest, which was reporting sus-
pected abortion. Statistical analy-
ses were conducted using SPSS
version 10.1.1 (SPSS Inc, Chi-
cago, Ill) and SAS version 9.0
(SAS Institute Inc, Cary, NC).

RESULTS

Women Charged With Unlawful
Abortion 2000-2003

The number of women
charged with unlawful abortion
rose after the abortion law was
changed in April 1998. Figure 1
presents the total annual number
of indictments against women ac-
cording to public prosecutor’s
records for a 16-month period
following the law change in April
1998 (reported by the Center for
Reproductive Rights)*?” along-
side the total annual number of
charges placed against women
for unlawful abortion between
2000 and 2003. A total of 283
criminal investigations were initi-
ated against women charged
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FIGURE 1-Women charged with unlawful abortion in El Salvador,
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with unlawful abortion over the
study period. We were able to
identify legal records for 32
women whose cases were
brought before the court by the
public prosecutor’s office over
this time period, suggesting that
many cases sit in legal limbo or
are dismissed. All 32 women
were charged with consenting to
and practicing an unlawful abor-
tion under Article 133, Chapter II
(Crimes Against the Life of
Human Beings in the Beginning
Stages of Development) of the
Penal Code, which carries a jail
sentence of 2 to 8 years.

Although many of the records
were incomplete, we were able
to determine that the women
ranged in age from 18 to 36
years and held poorly remuner-
ated occupations including
homemaker, " student,® house-
keeper,* and market vendor.’
Of the 13 files in which the ac-
cuser was identified, 11 were
public health care institutions
and 2 were relatives of the
woman. Alleged methods of
abortion included insertion of a
metal rod or catheter,’® use of
prostaglandins,* ingestion of
medicinal plants,' and ingestion
of poison.? Of the 17 files in
which the defendant’s legal
counsel was identified, all were
public defenders. By the conclu-
sion of the study, 1 of the
women charged in 2003 had
been sentenced.”'

Obstetrician-Gynecologists
and Reporting Suspected
Abortion

Of the 110 providers recruited
for the study, 53% were women,
79% were employed by public

health institutions, and 61% re-
ported having practiced medi-
cine for more than 5 years (and
thus were in practice before the
law change). The majority of
obstetrician-gynecologists sur-
veyed (80%) believed they were
legally required to report unlaw-
ful abortion. Only 23% were
aware that Salvadoran law pro-
tects and in fact obligates patient—
provider confidentiality. More
than one third (38%) were cog-
nizant of international legal
protections for confidentiality.
However, most (68%) believed
that confidentiality laws could
protect providers who did not
report their patients and that it
was ethical to not report unlaw-
ful abortion (69%).

Involvement in Reporting
More than half (56%) of re-
spondents reported that they had

been involved in notifying legal
authorities about a suspected un-
lawful abortion. The odds that a
respondent had been involved in
reporting an unlawful abortion
were higher among respondents
who worked in the public sector
(P<.01) and among those who
were not aware that international
law protects patient—provider
privacy and confidentiality (P<
.001) (Table 1).

We identified the following
personal rationales for reporting
suspected abortions: fear of
being accused as an accomplice,
religious or moral beliefs, per-
ceived legal obligation, and per-
ceived ethical obligation. Re-
sponses mirrored what they
perceived to be other health
workers’ predominant motives
for reporting: perceived legal
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TABLE 1—Demographic Characteristics, Knowledge, Beliefs, and
0dds Ratios (ORs) of Salvadoran Obstetrician-Gynecologists
Involved in Reporting Abortions (n=110): November 2003

Through March 2004

Gender
Female
Male
Years of practice”
<5
>5
Type of practice
Public
Private
Knows national law mandates
confidentiality
No
Yes
Knows international law
mandates confidentiality
No
Yes
Believes national law mandates
reporting of unlawful
abortion
No
Yes
Believes women delay seeking
care for fear of prosecution
No
Yes
Believes confidentiality laws
could protect providers
who do not report
No
Yes
Believes it is ethical to not
report
No
Yes

Total No. Crude OR Adjusted OR?
(%) (95% CI) (95% CI)

58 (53) 1.52(0.31,2.63) 1.30 (0.27,1.82)
52 (47) 1.00 1.00

43(39) 2.68(1.19,6.01)* 2.42(0.86,6.87)
67 (61) 1.00 1.00

87(79) 3.74(1.39,10.04)* 5.13(1.53,17.24)**
23(21) 1.00 1.00

84 (76) 4.48(1.68,11.9)** 2.28(0.65,8.01)
25(23) 1.00 1.00

68 (62) 5.35(2.31,12.36)** 3.34 (1.15,9.71)*
42 (38) 1.00 1.00

22 (20) 1.00 1.00

88(80) 2.65(1.01,6.98)*  1.97 (0.6, 6.36)
15(14) 1.10(0.37,3.29) 1.01(0.25,4.03)
95(86) 1.00 1.00

35(32) 2.71(1.14,6.4)* 0.99 (0.33,2.96)
75(68) 1.00 1.00

34(31) 4.77(1.85,12.28) ** 2.56 (0.84,7.82)
76 (69) 1.00 1.00

Note. Cl=confidence interval.

*From logistic regression, adjusted for all covariates in the table.
bObstetrician-gynecologists with more than 5 years of work experience were in practice

before the 1998 legal reforms.
*P<.05; **P<.01.
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TABLE 2—Perceived Motives of Health Care Workers Who Notify
Law Enforcement Authorities of Suspected Abortions According to
Salvadoran Obstetrician-Gynecologists

obligation (42%), followed by
fear of being accused as an ac-
complice (24%), desire to prose-
cute the unsafe abortion
provider (23%), and desire to
prosecute the woman who con-
sented to the abortion (119%)
(Table 2). Most (86%) obstetri-
cian-gynecologists surveyed said
they believed that women were
delaying or avoiding seeking
care for fear of being reported,
and one half (50%) indicated
that they had personally treated
a patient who delayed seeking
care for this reason.

DISCUSSION

Our review of the Salvadoran
legal framework revealed a con-
fusing and unenviable situation
for public health workers. One
code requires providers to report
criminal acts, but another bars
them from divulging confidential
information. Both carry penalties
for noncompliance. Ideally, both
health care providers and legal
authorities would know the full
range of laws governing medical
practice. However, because the
providers’ role is not to interpret
and apply criminal law, they may
rely on state actors to guide them.

Motive No (%)

Perceived legal obligation 46 (42)

Fear of being mistaken for an accomplice 27 (24)

Unsafe abortion provider should be prosecuted 25 (23)

Woman should go to jail 12 (11)
Total 110 (100)

Furthermore, given the complex
legal framework and competing
obligations both to report crimi-
nal activities and to preserve
confidentiality, the onus should
be on judicial and legal authori-
ties to correctly interpret and
apply laws protecting privacy
and confidentiality and reject
as inadmissible all evidence ob-
tained illegally (e.g., through
breach of confidentiality).

Although the law may protect
health care professionals who
choose to honor patients’ privacy
in cases of suspected abortion,
the public prosecutors appeared
to condone the behavior of pro-
viders who notified the govern-
ment of suspected unlawful abor-
tions. State prosecutors have
actively initiated criminal investi-
gations of suspected abortions
when notified by health care
workers, and judges have not
questioned this practice. Given
this context, it is not surprising
that even providers who cor-
rectly believed that the law and
ethical principles supported the
preservation of confidentiality
participated in reporting sus-
pected abortions and feared
reprisal and accusations of com-
plicity if they did not.
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Our findings suggest that pro-
viders who were aware of inter-
national legal protections were
less likely to have been involved
in reporting unlawful abortion.
These providers may have been
more knowledgeable about
human rights law and principles
and thus may have felt protected
while exercising their duty to
preserve patients’ privacy. The
study results also suggest that
providers employed by public
health institutions may have
been more likely to report
women for unlawful abortion
than providers employed by
private institutions.

There are several logical ex-
planations for these findings.
First, public health institutions
are more likely to treat indigent
women and adolescents who
often resort to unsafe, low-cost,
and readily detectable abortion
methods (e.g., insertion of foreign
objects). Second, private sector
providers have an explicit profit
motive to protect their individual
patients’ privacy and avoid legal
inconveniences. Finally, because
public health care workers are
subject to governmental oversight
and are susceptible to shifting
ministerial politics, they may be
more fearful of reprisal if they do
not comply with prevailing gov-
ernmental ideology or policies.

Given the complex legal issues
surrounding reporting suspected
abortion, providers’ decisions
about whether to protect the pri-
vacy of patients suspected of un-
lawful abortion should be guided
instead by human rights and eth-
ical considerations. Human rights
and ethical duties are derived
from the same core values, and
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both are powerful tools that
guide individual behavior and
the formulation of laws. Yet both
may be limited to protect an
overriding public interest, such as
public health, when stringent
conditions are met.*?

Medical ethical guidelines de-
fine narrow conditions that allow
the disclosure of confidential in-
formation.** According to the
Medical Ethics Manual of the
World Medical Association, dis-
closure of confidentiality may
be ethically justifiable when all
the following conditions are met:
(1) nondisclosure implies an im-
mediate and imminent threat to
the health or well-being of a per-
son or group of persons, (2) dis-
closure would reduce the threat,
(3) the least information neces-
sary to reduce the threat is dis-
closed, and (4) disclosure will re-
sult in more good than harm.**

To apply these conditions to the
case of suspected unlawful abor-
tion, we must distinguish between
self-induced abortions and those
practiced by an unsafe abortion
provider. When providers report
women who have a self-induced
abortion, they fulfill none of the
conditions for the ethical disclo-
sure of confidential information.
On the contrary, the ethical princi-
ples of nonmaleficence (breaching
confidentiality may result in harm
to the patient) and beneficence
(confidentiality enables prompt
diagnosis and treatment) strongly
reinforce the preservation of confi-
dentiality.!?**” However, when
the revelation of confidential infor-
mation leads to the deterrence of
unsafe abortion practitioners who
may cause harm to additional
women, a legitimate interest in the
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protection of public health may
be alleged to justify disclosure.

To assess whether the ends
justify the means, the potential
health benefits of this practice
must be weighed against potential
risks and human rights burdens.*?
Although disclosure might pro-
vide health benefits, we cannot be
fully confident that police would
be successful in their endeavor to
capture the unsafe abortion
provider. On the other hand, dis-
closure would expose individual
patients to harm and deter care
seeking. Furthermore, this prac-
tice would infringe on women’s
rights to autonomy and privacy
and might lead to discrimination.
Only women who unwittingly dis-
closed that their abortion was not
self-induced would place them-
selves at risk of being reported.
Last, there are alternative public
health strategies (e.g., contracep-
tive counseling and methods) for
the prevention of unsafe abor-
tions that do not undermine
women’s right to privacy or public
trust in medical practice.

Thus, on balance, disclosing
the identity of patients suspected
of having sought an unlawful
abortion from an unsafe abortion
practitioner does more harm
than good and does not satisfy
ethical and human rights condi-
tions for the disclosure of confi-
dential information.

Study Limitations

This study has several impor-
tant limitations. There were no
available records of abortion
prosecutions preceding the 1998
legal reforms. Thus, we cannot
compare the increase in abortion
prosecutions against trends

before the law change. We were
unable to review all legal case
records of women whose cases
were brought to court during
the study period (2000—-2003).
Consequently, we could not es-
timate the true proportion of
criminal cases in which post-
abortion care providers were the
original source of the accusation,
and our characterization of the
sociodemographic characteristics
of accused women may not be
representative.

In the provider survey, 95%
confidence intervals were large
and survey results should be inter-
preted with caution. Our sample
of obstetrician-gynecologist mem-
bers of Association of Obstetrics
and Gynecology may not be rep-
resentative of unaffiliated obstetri-
cian-gynecologists or of all public
health providers in El Salvador.

Conclusions

There is often a compelling
public health rationale for laws
that mandate the reporting of
otherwise privileged patient in-
formation. These laws usually do
not contravene medical ethical
principles, but when they require
providers to report unlawful
abortion, they do.> The results of
this study suggest that Salvado-
ran health care providers com-
monly breach patient confiden-
tiality to implicate women for
unlawful abortion and do so de-
spite widespread recognition that
this practice dissuades women
from seeking emergency care.
This practice violates legal,
human rights, and medical pro-
fessional ethical principles.

National and international
public health and human rights
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activists must raise policymakers’
awareness of the legal framework
that protects the privacy of women
in need of postabortion care.
Human rights treaty-monitoring
bodies, responsible for ensuring
state compliance with inter-
national law, have recognized that
women’s rights to privacy and
nondiscrimination are violated
when states require providers to
report unlawful abortion.*>2°
Thus, activists may petition treaty
bodies to challenge the Salvado-
ran government to clarify its posi-
tion on this issue as well as con-
front state authorities directly.

Women accused of unlawful
abortion should be assisted in
bringing suit against health care
providers who violated their
legal right to privacy. Laws pro-
tecting confidentiality should be
enforced and violators punished.
Researchers must play an impor-
tant role in documenting the
health consequences and social
impact of ethical violations for
women and providers.

Health care providers must be
educated about the human rights
and ethical principles that under-
pin confidentiality, national and
international law, and mecha-
nisms for resolving potential ethi-
cal conflicts. It should be empha-
sized that providers who disclose
confidential information are re-
sponsible for justifying their deci-
sion under the law and according
to ethical principles. Further-
more, medical professional soci-
eties need to work with lawyers
and public health authorities to
develop clear guidelines that de-
scribe health care workers’ re-
sponsibility to preserve confiden-
tiality and protect patients’
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privacy and outline a process for
resolving cases in which legal
and ethical mandates may con-
flict. These guidelines should
refer specifically to the narrow
ethical and legal circumstances
in which confidentiality may be
limited and analyze how ethical
principles apply to common pa-
tient care situations in which
confidential information should
(e.g., preventing future child
abuse) and should not (e.g., pun-
ishing unlawful abortion) be dis-
closed. Finally, the Ministry of
Health should publish its policies
in the community and encourage
timely care seeking for women to
prevent morbidity and mortality
and to restore public trust. ®
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