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Availability of Litigation as a Public Health Tool for Firearm Injury
Prevention: Comparison of Guns, Vaccines, and Motor Vehicles
| Jon S. Vernick, JD, MPH, Lainie Rutkow, JD, MPH, and Daniel A. Salmon, PhD, MPH

TheProtectionofLawfulCom-
merce in Arms Act (PLCAA), en-
acted in 2005, grants the firearm
industry broad immunity from li-
ability. The PLCAA not only pre-
vents most people from receiv-
ing compensation for their
firearm-related injuries, it erodes
litigation’sability toserve itspub-
lic health role of providing man-
ufacturers with a financial incen-
tive to make their products safer.

When the viability of the vac-
cine industry was threatened in
the 1980s, Congress provided
limited protection from liability
and also established the Vaccine
Injury Compensation Program.
The liability of nearly all other
products, for example motor

vehicles, is governed by tradi-
tional common law principles.

The absence of both litigation
and product safety rules for
firearms is a potentially dan-
gerous combination for the
public’s health. (Am J Public
Health. 2007;97:1991–1997. doi:
10.2105/AJPH.2006.092544)

ON OCTOBER 26, 2005,
President Bush signed a new
law, the Protection of Lawful
Commerce in Arms Act
(PLCAA),1 with important impli-
cations for public health. Under
the PLCAA, many people in-
jured by firearms and ammuni-
tion will not be able to hold

makers or sellers of these prod-
ucts accountable in court for
their injuries. Instead, the
PLCAA grants firearm makers
and dealers broad immunity
from liability. Because litigation
can help to prevent some deaths
and injuries, a valuable tool to
respond to the public health
problem of firearm-related vio-
lence in the United States has
been seriously eroded.

In the United States, when
someone is harmed by a con-
sumer product, that person can
generally seek compensation for
his or her injury or illness
through the courts. In court, the

person who has been harmed—
the plaintiff—may argue that the
product’s manufacturer, distrib-
utor, or retailer—the defen-
dant—should be financially re-
sponsible for any damages
sustained. Liability for those
damages might be premised on
some product defect, failure to
make the product reasonably
safe for its users, or failure to
warn users about foreseeable
risks associated with the prod-
uct.2 For each of these theories
of liability, the plaintiff must
prove that the defendant’s
conduct was a proximate cause
of the harm sustained.3 For
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example, in a case based on an
allegation that a product could
have been designed more
safely, the plaintiff generally
must convince a finder of fact
(usually a jury) that he or she
would not have been harmed
(or would have been harmed
less seriously) had the manufac-
turer altered the product design. 

From an individual perspec-
tive, this kind of lawsuit can
compensate the plaintiff for
costs such as medical care, reha-
bilitation, lost wages, and pain.
Perhaps even more importantly,
from a public health perspective,
tort liability can provide manu-
facturers and others with a pow-
erful financial incentive to vol-
untarily reduce risks associated
with their products.4 Rather
than pay damages to those in-
jured by the product, a manufac-
turer can choose to prevent such
injuries by designing the product
to make it safer. The litigation
process can also require defen-
dants to produce documents or
other materials regarding risks
associated with the product.5,6

In addition to providing infor-
mation for litigants and regula-
tors, substantial negative public-
ity may be associated with
document disclosures.7

Although not all manufactur-
ers will respond to these incen-
tives in positive ways, there is ev-
idence that litigation encourages
manufacturers to improve prod-
uct safety.8–10 Famously, lawsuits
regarding fuel tank fires in the
Ford Pinto encouraged Ford to
recall and modify its vehicle.7

More generally, in one survey
of manufacturers, nearly half
reported safety improvements

associated with liability.10 Never-
theless, some have expressed
concerns about potential harms
associated with product liability,
arguing that “frivolous” lawsuits
can increase the cost of certain
products, chill innovation, and
drive important products from
the marketplace.11 In addition,
for some products there may be
other countervailing societal val-
ues besides safety, such as rela-
tive utility, environmental impact,
or economic benefits.

As a result, Congress has pro-
vided special protection for
some products. For the vast ma-
jority of products, however, Con-
gress allows courts to separate
the meritorious lawsuits from
the frivolous and to determine
appropriate damage awards.
Under the PLCAA, firearm mak-
ers and sellers now have broad
immunity from liability without
an alternative remedy for in-
jured persons.

To examine the array of op-
tions for regulating the liability of
product manufacturers and sell-
ers, we compared the scope of li-
ability for 3 products: firearms,
vaccines, and motor vehicles.
These products represent a use-
ful continuum of regulatory
choices—broad immunity from
liability for firearms, a federally
mandated compensation system
for vaccines, and the more typi-
cal system for motor vehicles,
regulated by traditional princi-
ples of liability. As other indus-
tries seek exemption from liabil-
ity, understanding these
regulatory options will allow
public health professionals to
make informed choices about
new legislative proposals.

COMPARISON OF
LIABILITY

Firearms, vaccines, and motor
vehicles are all products that
have the potential to provide
both public health benefits and
harms. Firearms can be used by
law enforcement officers and
others to save lives, yet guns are
associated with about 30000
deaths and 65000 nonfatal in-
juries in the United States annu-
ally.12 Vaccines have been one of
the most important achievements
in medicine and public health
during the past century,13 yet
vaccines are not 100% safe and
have been associated with dis-
ease or other adverse events.14

Motor vehicles are a ubiquitous
part of life in the United States,
providing numerous societal ben-
efits. Although there have been
dramatic declines in fatality rates
since the 1960s, approximately
2.8 million people were injured
in motor vehicle crashes in 2004
and 42836 were killed.15 Al-
though each is a consumer prod-
uct, when a person is injured or
killed by one of these 3 products,
US law offers the victim very dif-
ferent legal options (Table 1).

Firearms and the Protection
of Lawful Commerce in Arms
Act

Firearm violence is a public
health problem with numerous
risk factors; therefore, many dif-
ferent interventions have been
implemented.16,17 One compo-
nent of the multipronged strategy
has been litigation against indi-
vidual firearm manufacturers or
sellers and lawsuits against the
entire industry. In these lawsuits,

plaintiffs have argued that
firearm manufacturers failed to
employ safety technology that
might have prevented some
deaths or injuries, or failed to
warn of known dangers. Plaintiffs
have also argued that firearm
manufacturers marketed their
products without safeguards to
make it less likely that guns
would be transferred to crimi-
nals. One set of lawsuits, mod-
eled after litigation against the to-
bacco industry, has involved US
cities and states suing the firearm
industry.18 As in the tobacco liti-
gation,5,19 these lawsuits sought
recovery of firearm-related costs
borne by the municipalities.

Prior to the PLCAA, these
lawsuits produced mixed results.
Courts dismissed many of the
municipal lawsuits, reasoning
that firearm manufacturers
should not be liable for the acts
of criminals. Some courts also
concluded that costs borne by
municipalities were too remote
from the industry’s allegedly
wrongful acts. Other courts, how-
ever, allowed certain lawsuits to
continue, concluding that a jury
might reasonably find that the
industry could have altered its
products or conduct to prevent
some deaths.20

Although these cases were
small in number, there is some
evidence that the lawsuits influ-
enced the firearm industry’s con-
duct. For example, after being
sued, Smith & Wesson initially
agreed to change some of its
products and marketing prac-
tices.21 Following a large mone-
tary verdict, the manufacturer
of the rifle used in a series of
Washington, DC–area shootings
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TABLE 1—Comparison of Federal Law Governing Litigation for 3 Products Affecting the Public’s Health

Firearms Vaccines Motor Vehicles

Governing federal liability law Protection of Lawful Commerce in Arms Act National Childhood Vaccine Injury Act Common Law Liability

Lawsuits freely permitted by federal law No No Yes

Compensation mechanism for injuries No Yesa Yesb

Plaintiff can pursue claim in court Noc Yes Yes

Punitive damages available No No Yes

Pending lawsuits preserved when federal law enacted No Yes NA

Federal law governs safety of the product No Yesd Yese

Note. NA = not applicable.
aNational Vaccine Injury Compensation Program, 42 USC §§300aa-1, aa-5, aa-25, aa-10 (2006).
bCommon law liability in court.
cSubject to limited exceptions contained in the Protection of Lawful Commerce in Arms Act.
dFederal Food, Drug, and Cosmetic Act, 21 USC §301 et seq. (2006).
eNational Traffic and Motor Vehicle Safety Act of 1966, codified as amended at 49 USC §30101 et seq. (2006).

altered some of its business prac-
tices. Several gun dealers have
also changed their sales policies
as a result of litigation.22 With
the enactment of the PLCAA,
however, the potential for future
lawsuits to foster change in the
industry is dramatically reduced. 

The PLCAA outlaws many
different kinds of lawsuits
against the firearm industry.
Under the act, lawsuits against
firearm manufacturers or sellers
“resulting from the criminal or
unlawful misuse of a qualified
product by the person or a third
party” may not be brought in
federal or state court.1(§7903[5][a])

A “qualified product” is defined
broadly to include firearms,
their parts, and ammuni-
tion.1(§7903[4]) Even lawsuits
pending at the time of the
PLCAA’s enactment “shall be
immediately dismissed.”1(§7902[b])

At first, it might appear that
the PLCAA prohibits only law-
suits where harm was caused
during the commission of what
are commonly considered

“crimes.” But this language may
apply to a wide variety of possi-
ble lawsuits. For example, several
lawsuits have been brought after
a child found the parents’ or a
neighbor’s firearm and used it to
harm himself or herself or some-
one else. These lawsuits have ar-
gued that the firearm manufac-
turer could have designed the
gun so that a child could not op-
erate it, or that the gun should
have included other safety de-
vices.23,24 Under the PLCAA,
such lawsuits might be dismissed
because a child’s use of the
firearm, or the parents’ failure to
lock it up, could be deemed an
“unlawful” use under state or
federal law.25

Similarly, municipal lawsuits
have argued that firearm manu-
facturers inadequately supervised
their dealers and would even
“oversupply” guns in certain
places, knowing that they were
providing more guns than the
lawful market could support.
Plaintiffs have argued that this
lack of oversight, coupled with

oversupply, made it easier for
criminals to obtain guns that
were then used to harm residents
of the municipality. The lawsuits
sought to recover some of the
costs borne by the municipalities
for these deaths and injuries, and
to protect residents from future
harm.18,20 Under the PLCAA,
many of these lawsuits have also
been dismissed, even if the city
or state did not seek monetary
damages but instead sought to
enjoin potentially damaging con-
duct by manufacturers or deal-
ers. The act also prohibits puni-
tive damages designed to punish
especially egregious conduct by a
defendant.

The PLCAA does contain ex-
ceptions that allow certain law-
suits to proceed.1(§7903[5][A]) The
exceptions, however, are gener-
ally narrow in scope. Lawsuits in
which dealers “knowingly” vio-
late the laws governing firearm
sales or breach their sales con-
tract with a buyer are permitted.
An exception also allows certain
lawsuits stemming from design

defects in firearms, such as the
failure to include safety devices.
For this exception to apply, how-
ever, the firearm must have been
“used as intended or in a reason-
ably foreseeable manner,” and
the shooting must not have been
caused by a “volitional act that
constituted a criminal of-
fense.”1(§7903[5][A]) Unfortunately,
some injuries that might be pre-
vented by safer designs—such as
an accidental shooting by a
child—are caused by acts that
technically may be criminal of-
fenses. Firearm makers may also
argue that an accidental shooting
by a child does not involve an
“intended” or “foreseeable” use.
Other types of lawsuits based on
design or manufacturing defects
may remain viable, however, if
they do not involve a potentially
criminal offense (e.g., a lawful
owner of the firearm who shoots
himself because the firearm mal-
functions). Ironically, it may re-
quire future litigation to deter-
mine the precise scope of
immunity in this area.
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Under the PLCAA, only a few
municipal lawsuits remain pend-
ing. New York City argued that
its lawsuit was based on a know-
ing violation by manufacturers
and dealers of the state’s law
against “public nuisances,” and
thus fit one of the act’s few ex-
ceptions. It also argued that the
PLCAA itself was unconstitu-
tional. On December 2, 2005, a
federal district court in New York
allowed the city’s suit to proceed.
Although the court concluded
that the PLCAA was constitu-
tional, it agreed that the lawsuit
fit an exception to the law. Be-
cause in New York a public nui-
sance constitutes a crime, the
PLCAA exception for the know-
ing violation of a firearm sales
law was satisfied.26 Recently, a
state court in Indiana upheld the
city of Gary’s lawsuit, becoming
the only court to conclude that
the PLCAA was
unconstitutional,27 although this
case is now on appeal. Many
other municipal lawsuits, how-
ever, have been dismissed or vol-
untarily withdrawn. New York
City’s action has been stayed
pending an appeal.26

The PLCAA was enacted after
intense lobbying pressure from
the National Rifle Association
and the firearm industry.28 Pro-
ponents of the act argued that
lawsuits against the firearm in-
dustry were an “abuse of the
legal system,”1(§7901[a][6]) attempt-
ing to hold the industry responsi-
ble for what they described as
the criminal acts of others. But as
we have seen, the PLCAA is not
limited to what are commonly
considered “crimes.” Proponents
also argued that the lawsuits

were an inappropriate “attempt
to use the Judicial branch to cir-
cumvent the Legislative branch
of government.”1(§7901[a][8]) They
asserted that the lawsuits at-
tempted to accomplish through
litigation what could not be
achieved legislatively. In addition,
supporters claimed that the
PLCAA is needed to ensure the
survival of the firearms industry.
They asserted that a healthy
firearm industry is vital to our
nation, and even that national se-
curity could be threatened if a
ready supply of firearms were
not available for the police and
the military.29

Of course, the same might be
said of many other industries.
One might debate whether the
firearms industry merits protec-
tion based on societal risk and
benefits, especially compared
with other industries such as vac-
cines. From a financial perspec-
tive, however, there is simply no
evidence that recent lawsuits
were poised to eliminate the US
firearm industry. In addition, un-
like the case with virtually every
other consumer product in the
United States, no federal agency
has the authority to regulate the
safe design of firearms. In fact,
the Consumer Product Safety
Commission—the federal agency
charged with overseeing the
safety of most of the nation’s
household products—is expressly
forbidden from regulating
firearms or ammunition.30 

Even if one believed it were
necessary to protect the firearm
industry from litigation, there are
other mechanisms, short of
broad immunity, that could be
considered. In the workplace, for

example, employers generally
enjoy protection from tort liabil-
ity for most on-the-job injuries,
but state workers’ compensation
systems provide an alternative
remedy for injured workers.31 In
the product area, the system for
childhood vaccines is a useful
model.

Vaccines and the National
Childhood Vaccine Injury Act

In the early 1980s, following
reports of harmful side effects
after administration of the DTwP
(diphtheria, tetanus, whole-cell
pertussis) vaccine, numerous law-
suits were filed against vaccine
manufacturers. This litigation led
to concerns about the continued
viability of the US vaccine indus-
try.32–34 

In response, Congress enacted
the National Childhood Vaccine
Injury Act of 1986.35 Among its
provisions, the act 35(§§300aa-1, aa-5,

aa-10) established the National Vac-
cine Injury Compensation Pro-
gram (VICP).36 With the VICP,
Congress fashioned a no-fault
system to benefit people who suf-
fer vaccine-related injuries. “No
fault” means that compensation
is provided without the need to
show that a wrong was commit-
ted.

Instead, to be eligible for com-
pensation, a vaccine-related in-
jury or death ordinarily must
occur after the administration of
a vaccine listed on a Vaccine
Injury Table created by the
law.35(§300aa-11[c][1][C]) In addition,
the petitioner must have suffered
an injury listed on the table
within a prescribed time frame.
For example, to qualify for com-
pensation following a tetanus

vaccination, the injury (e.g., ana-
phylactic shock) must be recog-
nized in the table and have oc-
curred within 4 hours after the
vaccine’s administration.35(§300aa-

14[a]) Anyone wishing to receive
compensation through the VICP
for an injury not listed on the
Vaccine Injury Table, or falling
outside of the table’s time frame,
must demonstrate that the vac-
cine in question caused the in-
jury.35(§300aa-11[c][1][c]),37

People who believe they are
eligible for compensation
through the VICP must first file a
petition with the US Court of
Federal Claims.35(§300aa-12[a]) The
Department of Health and
Human Services reviews the peti-
tion to determine whether the
person is eligible to receive com-
pensation, and an attorney ap-
pointed by the court then deter-
mines the amount, if any, to
which the person is enti-
tled.35(§300aa-12[d][3]) Anyone un-
happy with the determination
can choose to appeal the deci-
sion in federal court. Alterna-
tively, anyone disputing the
amount of compensation, or
found ineligible for compensa-
tion, can leave the VICP system
and bring a lawsuit in state or
federal court against the vaccine
manufacturer, administrator, or
both.35(§300aa-11[a][2]) Lawsuits may
also be brought for vaccines not
covered by the VICP.

The VICP also places limita-
tions on the theories of liability
that can be used if a plaintiff
exits the VICP system and pur-
sues compensation through the
courts. A vaccine manufacturer
cannot be held liable “if the in-
jury or death resulted from side
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effects that were unavoidable
even though the vaccine was
properly prepared and was ac-
companied by proper directions
and warnings.”35(§300aa-22[b][1]) A
vaccine is presumed to have
been “accompanied by proper
directions and warnings”35(§300aa-

22[b][2]) if the manufacturer com-
plied with all requirements of
the Federal Food, Drug, and
Cosmetic Act. Unlike the situa-
tion with the PLCAA and
firearms, however, injured peo-
ple retain their day in court and
have the opportunity to show
that a vaccine maker failed to
act responsibly. Also, unlike the
PLCAA, upon its creation, the
VICP did not automatically dis-
miss pending litigation.35(§§300aa-

11[a][5][A], [B], [a][8]) And, of course,
the overall safe design of vac-
cines remains within the juris-
diction of the Food and Drug
Administration.

Under the VICP, several types
of compensation are available.38

Compensation can include med-
ical expenses, loss of earning ca-
pacity, up to $250000 for pain
and suffering, and attorney’s
fees.35(§§300aa-15[a][1]-[4], aa-15[e])

Punitive damages are generally
prohibited.35(§300aa-15[d]),39

Motor Vehicles and Common
Law Liability

Unlike lawsuits involving
firearms or vaccines—but like
those involving most other prod-
ucts—lawsuits against motor vehi-
cle manufacturers for injuries
sustained in crashes are largely
governed by traditional common
law rules of liability. Common
law refers to the body of prior ju-
dicial decisions or precedents

that judges rely on in deciding
present cases.

One of the most basic and
widespread forms of common
law liability is called negligence.
In a lawsuit based on negligence,
the plaintiff must prove that the
defendant failed to adhere to
some standard of care that the
law recognizes, and that this fail-
ure was a legal cause of the
plaintiff’s injuries.2 In a lawsuit
against a motor vehicle manufac-
turer, the usual standard of care
is the manufacturer’s obligation
to make its products reasonably
safe for intended and foreseeable
uses.40

As early as 1916, courts recog-
nized that motor vehicle manu-
facturers have a duty to avoid
defective designs or materials
that might foreseeably lead to a
crash.41 Beginning in the 1960s,
courts extended this rule to fail-
ure to include safety devices that
might minimize the risk or sever-
ity of injury when a crash occurs.
In Larsen v General Motors, a fed-
eral appellate court applied this
doctrine of “crashworthiness” to
injuries caused when the steering
column of a 1963 Chevrolet
Corvair moved rearward during
a crash, striking the driver’s
head. In ruling for the plaintiff,
the court concluded that “an au-
tomobile manufacturer is under
no duty to design an accident-
proof or fool-proof vehicle . . .
but such manufacturer is under a
duty to use reasonable care in
the design of its vehicle to avoid
subjecting the user to an unrea-
sonable risk of injury in the
event of a collision.”42

At about the same time as
the Larsen decision, Congress

enacted the National Traffic and
Motor Vehicle Safety Act of
1966.43 That act and its succes-
sors created the National High-
way Traffic Safety Administration
(NHTSA), which has the power
to promulgate safety standards
for automobiles. Today, there are
many such standards, including
those that require seat belts, air
bags, and conspicuous brake
lights.44 Importantly, these are
seen as minimum safety stan-
dards, establishing a floor but not
a ceiling for vehicle safety.

In fact, motor vehicle manu-
facturers routinely provide
greater safety than the standards
require. The threat of lawsuits
provides one incentive for manu-
facturers to exceed safety stan-
dards. For example, before air
bags were required, numerous
lawsuits were filed by people in-
jured in crashes of cars without
air bags. Plaintiffs argued that
their injuries would have been
less severe had the car been
equipped with air bags.4 Rather
than risk future liability verdicts,
some manufacturers began to
voluntarily provide air bags in
cars. This made it easier for Con-
gress and the NHTSA to ulti-
mately require air bags in all pas-
senger cars. More recently,
litigation against Ford and
Bridgestone/Firestone regarding
the Ford Explorer prompted a
massive recall and new tire
safety legislation.7

Some have criticized the tradi-
tional liability system, exempli-
fied by motor vehicles and many
other products, as unfair to man-
ufacturers and costly for con-
sumers. Certainly, manufacturers
pass some of the associated costs

of liability on to consumers.
Since the 1960s, however, there
has been an impressive reduction
in the number of deaths from
motor vehicle crashes in the
United States. From 1966 to
2004, the rate of such deaths
per million miles traveled de-
clined by 74%.45

DISCUSSION

As a society, we make deci-
sions about how to balance the
risks and benefits of consumer
products. One way we strike that
balance is by allowing litigation
against product makers when
risks become too great. In this
way, litigation can act as a public
health feedback mechanism to
affect manufacturers’ safety prac-
tices. If a product is considered
unsafe (or society less willing to
accept certain risks), more litiga-
tion may follow. As manufactur-
ers respond, products can be-
come safer, the likelihood of
successful litigation is reduced,
and fewer lawsuits (and injuries)
will result.

The PLCAA is a radical depar-
ture from this time-honored ap-
proach. It simply eliminates litiga-
tion’s feedback mechanism
without providing an alternative
means to ensure the safe design
and distribution of firearms and
compensate injured victims.
Worse still, unlike for vaccines
and motor vehicles, no regulatory
system guarantees even mini-
mum standards for the safe de-
sign of firearms. It is therefore es-
pecially ironic that a product like
firearms, rather than vaccines or
cars, is afforded broad immunity.
Firearms are sometimes used for
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beneficial purposes, but com-
pared with vaccines, whose sole
purpose is to prevent death or ill-
ness, firearms also impose nega-
tive societal and public health
consequences.

Several other industries with
implications for public health—
notably fast food—also have re-
cently sought immunity from lia-
bility. At least 20 states have
enacted so-called “cheeseburger”
bills intended to insulate fast-
food restaurants and food manu-
facturers from lawsuits in which
individuals claim that certain
foods caused their obesity.46,47

Most industries, however, have
responded to the threat of litiga-
tion by modifying their products
or changing their sales practices
and passing some of the costs on
to consumers. This would be an
especially appropriate response
for firearm makers, because
there is no evidence that litiga-
tion has bankrupted the industry.
Litigation regarding firearms
should therefore be treated just
like litigation for nearly all other
consumer products. If, in the fu-
ture, the industry is actually in
jeopardy, Congress could choose
to provide a more limited form
of protection analogous to the
protection afforded to vaccines
(with or without an alternative
compensation mechanism). Be-
cause most lawsuits were dis-
missed by the PLCAA or the
courts before they came to trial,
we cannot know precisely how
these lawsuits would have af-
fected the firearm industry’s
conduct or whether rates of
firearm-related death and injury
would ultimately have been re-
duced. But under the PLCAA,

the lack of both regulation and
litigation as public health tools
for firearm injury prevention is a
potentially dangerous combina-
tion for the public’s health.
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