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Self-Regulation: The Case of Sugar-Sweetened 
Beverage Sales in Schools
| Michelle M. Mello, JD, PhD, MPhil, Jennifer Pomeranz, JD, MPH, and Patricia Moran, JD, MPH

It is increasingly recognized
that sugar-sweetened beverage
consumption contributes to
childhood obesity. Most states
have adopted laws that regu-
late the availability of sugar-
sweetened beverages in school
settings. However, such poli-
cies have encountered resist-
ance from consumer and par-
ent groups, as well as the
beverage industry. 

The beverage industry’s re-
cent adoption of voluntary
guidelines, which call for the
curtailment of sugar-sweetened
beverage sales in schools,
raises the question, Is further
policy intervention in this area
needed, and if so, what form
should it take? 

We examine the interplay of
public and private regulation
of sugar-sweetened beverage
sales in schools, by drawing on
a 50-state legal and regulatory
analysis and a review of indus-
try self-regulation initiatives.
(Am J Public Health. 2008;98:
595–604. doi:10.2105/AJPH.
2006.107680)

THE CONTRIBUTORY ROLE
OF the food and beverage in-
dustries to childhood obesity
has come under increasing
scrutiny. Policymakers have
particularly fixed their sights
on the beverage companies’
sales and marketing activities

in schools. Recent research has
documented high levels of
sugar-sweetened beverage con-
sumption by children and ado-
lescents.1,2 Evidence from ex-
perimental and longitudinal
studies shows that increases in
the consumption of sugar-
sweetened beverages are fol-
lowed by excess weight gain.3–5

Research has also highlighted
the efforts of makers of sugar-
sweetened beverages and other
foods of low nutritional value
to market their products to
children,6,7 the high susceptibil-
ity of young children to such
campaigns,6–9 and the complic-
ity of many public school sys-
tems with companies’ sales
efforts.10,11 There is broad con-
sensus among public health ex-
perts that childhood overweight
has become a serious public
health problem,12 and the ex-
cessive consumption of sugar-
sweetened beverages is increas-
ingly acknowledged as a major
contributor.12,13

The question of whether and
how to involve the government
in addressing the problem, how-
ever, provokes controversy.14

Efforts by state policymakers
to adopt legislation or regula-
tions that restrict the availability
of sugar-sweetened beverages
in schools have encountered

resistance from consumer and
parent groups15 as well as the
beverage industry,16 who argue
that children’s food choices are
a matter of personal responsibil-
ity and parental choice. They
further assert that government
intervention is not needed, be-
cause the beverage industry has
been responsive to public con-
cerns about consumption of
sugar-sweetened beverages by
children. Under guidelines
adopted in May 2006, the 3
largest sellers of sugar-sweet-
ened beverages in the United
States have agreed to work with
schools—on a voluntary basis—
to phase out school sales by
2010.17 In October 2006, sev-
eral major food companies
announced similar guidelines
for sales of unhealthy snacks.18

The advent of these guide-
lines creates an opportune time
to reflect on the respective roles
of government and industry in
preventing childhood obesity.
More broadly, it highlights the
dynamic interplay of public
health lawmaking and industry
self-regulation to address health
risks. We examine public and
private regulation of sugar-
sweetened beverage sales in
schools, by drawing on a 50-
state legal and regulatory
analysis.

PUBLIC REGULATION OF
SUGAR-SWEETENED
BEVERAGES IN SCHOOLS

Origins of Regulation
The federal government has

had little meaningful involvement
in regulating access to sugar-
sweetened beverages in schools.19

It has largely relied on state
agencies and school authorities
to regulate school foods.20,21

Two key federal laws provide
the backdrop for state and local
nutrition policy.

In 1970, Congress amended
the Child Nutrition Act to permit
the secretary of agriculture to reg-
ulate “competitive foods”—foods
and beverages sold in competition
with the National School Lunch
Program and National School
Breakfast Program.22 Schools sell
competitive foods in cafeterias,
vending machines, and other loca-
tions to expand the range of food
choices and generate revenue.
Under regulations promulgated
by the secretary of agriculture,
sales of competitive foods are per-
mitted at meal times at the discre-
tion of state and local authorities,
if (1) all sales revenue accrues to
the benefit of the school, and (2)
state and local authorities prohibit
the sale of “foods of minimal nu-
tritional value” in the food service
areas during meal periods.23
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The latter condition, coupled
with the secretary’s designation
of “soda water” and certain
sweets as foods of minimal nutri-
tional value, prompted a legal
challenge in 1983 by the Na-
tional Soft Drink Association.
The court affirmed the designa-
tion of soda water in this cate-
gory but ruled that the secretary
lacked authority to promulgate
time-and-place restrictions on
competitive food sales.24 Al-
though a number of federal bills
have attempted to increase the
secretary’s authority in this area
or impose further legislative re-
strictions on the sale of foods of
minimal nutritional value, none
has been enacted.

The second piece of federal
legislation is the Child Nutrition
and WIC Reauthorization Act of
2004.25 Administered by the
Department of Agriculture, the
act requires that local educa-
tional agencies that participate
in the National School Lunch
Program establish “local wellness
policies” no later than the first
day of the 2006–2007 school
year. The law orders schools to
maintain nutrition guidelines and
involve the community in setting
goals for nutrition education,
physical activity, and student
wellness promotion. These broad
directives generated a flurry of
activity as local educational agen-
cies worked to draft their well-
ness policies with the help of
state agencies.

State and local policymakers
have been actively engaged in
efforts to restrict students’ ac-
cess to competitive foods and
beverages for some time.
Among the earliest efforts was a

1979 California law requiring
that at least 50% of all food
available for sale during the
school day meet nutrition stan-
dards.26 California has contin-
ued to be an innovator in the
field and recently adopted
stricter mandates to regulate
beverages in public schools.27

Another pioneering state, West
Virginia, adopted competitive-
foods standards that were
among the strongest in the
country in 1993. These stan-
dards barred student access to
food or drinks that contained
40% or more sugar by weight
or more than 8 g of fat per
ounce, and extended the restric-
tions to vending machines,
fundraising events, and class-
room parties.28 In 2003,
Arkansas became the first state
to ban student-accessible vend-
ing machines in elementary

schools.29 Florida, Hawaii, and
Maine have also been leaders in
this area of law.28,30

Local school districts have
proven to be active policymakers
as well. Leaders include Richmond
One School District in South
Carolina, which prohibited the
sale of foods of minimal nutritional
value in 2001;31 Los Angeles
County, which banned soda
sales in all 677 of its schools be-
ginning January 2004;32 and
the Philadelphia School District,
which since July 2004 has per-
mitted only 100% juice, water,
and milk for younger students
and these same beverages, plus
electrolyte replacement drinks,
in high schools.19

Current State and Local
Policies

In 2005, we undertook a
comprehensive review of current

regulatory efforts related to the
sale of sugar-sweetened bever-
ages in schools. Our aims were
to describe the range of policy
strategies being pursued at the
state and local levels, compare
legislative and administrative
approaches to regulation, and
make recommendations con-
cerning promising policy strate-
gies. Using legal search engines,
state government Web sites, and
other Internet research, we re-
viewed state bills, statutes, regu-
lations, and other administrative
actions in all 50 states and the
District of Columbia from 2000
to early 2006. The box on this
page lists the data sources we
used. We gathered relevant po-
lices, summarized each, and
identified the major substantive
and process features of the
policies (e.g., beverage content
restrictions and enforcement

BData Sources for Review of State Legislation and Regulation

• News articles from Nexis database and http://www.schoolpouringrights.com.
• Search of National Conference of State Legislatures Health Promotion Program State 
Legislation and Statute Database at http://www.ncsl.org/programs/health/phdatabase.htm, key-
words “nutrition,” “obesity,” and “obesity—childhood”

• Robert Wood Johnson Foundation reports on “State Actions to Promote Nutrition, Increase
Physical Activity and Prevent Obesity; A Legislative Overview,” dated July 11, 2005 and October
3, 2005, accessed at http://www.rwjf.org/files/research/July%202005%20-%20Report.pdf and
http://www.rwjf.org/files/publications/State_Obesity_Action_October_2005.pdf.

• Searches of state legislative Web sites for proposed and enacted bills, where available, and re-
lated documentation (fiscal analysis, committee reports, witness lists, etc), keywords “bever-
age,” “vending,” “nutrition,” “soda,” “soft drink,” “school,” and “education.”

• Searches of Lexis databases: Lexis State Capital file (full-text bills and proposed regulations);
Lexis files of current statutes and regulations for each state. Search strategy: (beverage or vend-
ing or nutrition or soda or “soft drink”) within 100 words of (school or education).

• State government Web sites (Department of Education or Board of Education, Department of
Health, Department of Agriculture, or equivalent agencies).

• Institute of Medicine reports relating to obesity, nutrition, and marketing to children.
• Searches of PubMed and Econlit databases for scientific studies and related commentary ana-

lyzing nutritional interventions.
• Web sites of various advocacy organizations, such as the American Beverage Association, the
Center for Informed Food Choices, and the Center for Science in the Public Interest.
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BKey Features of State Regulatory Approaches to Sugar-
Sweetened Beverage Sales in Schools

Substantive Features
1. Content restrictions, such as limits on certain types of bev-

erages or beverage ingredients
2. Portion restrictions, such as limits on size of beverage con-

tainers or calories per serving
3. Ratio rules providing that either all or a percentage of bev-

erages sold in schools must meet the content and por-
tion standards

4. Time and event requirements specifying the times of day
or the school events during which beverages may be sold
or otherwise distributed

5. Age or grade requirements providing either uniform K–12
rules or varied requirements for different grade levels

6. Marketing provisions, including rules for beverage con-
tracts and advertising

7. Access to water provisions
Process Features

1. Multistakeholder involvement, such as creation of advisory
councils

2. Evaluation provisions, such as mandates for data collection
3. Funding provisions
4. Pilot program
5. Phase-in provisions
6. Enforcement provisions
7. General balance of state and local authority
8. General balance of legislative and administrative authority

mechanisms; listed on the box
on this page).

We then analyzed the fea-
tures of each policy and judged
the policy’s overall effectiveness
in limiting access to sugar-
sweetened beverages in schools.
To do this analysis, we consid-
ered strong and weak forms of
public health lawmaking, as
well as any available empirical
information about the policies’
effectiveness. We judged the
overall strength of all sweetened-
beverage policies in each state
by considering all policies to-
gether and focusing on the
presence or absence of certain
key features and the mandatory
or discretionary nature of those

features. We also interviewed
representatives of 6 school dis-
tricts that have developed local
policies.

A detailed description of the
study results, including informa-
tion from the interviews, is pre-
sented elsewhere,19 but several
findings from the state review
merit highlighting. We identi-
fied 34 states that, through leg-
islation, regulation, or a combi-
nation thereof, had created a
state policy that required or
recommended that schools
adopt beverage standards. We
classified 5 of these states as
having “strong” policies, 12 as
having “moderate” policies, and
17 as having “weak” policies

(Table 1). Among states with
strong policies, the predominant
approach was action by an ad-
ministrative agency after a gen-
eral legislative mandate. Moder-
ate states tended to rely more
on legislative action alone, and
in the weak states, the approach
was predominantly administra-
tive action alone. Few laws con-
tained any funding provisions,
and only 1 state imposed penal-
ties for noncompliance.

Only 6 states have elimi-
nated all beverages that con-
tain caloric sweeteners; most
allow sports drinks and other
beverages that have some such
sweeteners. Most (19) restrict
the size of the drink container.
Eleven states require that all
beverages sold in schools sat-
isfy content and portion stan-
dards, whereas the remaining
states require compliance by
only a proportion of beverages
offered for sale. Half the states
prohibit sales of sugar-sweet-
ened beverages during the en-
tire school day; others exempt
part of the day. Although the
strongest approach would be to
apply strict standards uniformly
across grade levels, only 8
states do so; the other states
have less-stringent standards
for high schools than for youn-
ger students.

Thus, state approaches to
sweetened beverage policies
have been varied, but in some
cases the policies are quite strin-
gent. The beverage industry can-
not have failed to notice the level
of state and local government
policymaking in this area and
appears to have made a range of
strategic responses.

INDUSTRY SELF-
REGULATION

Emergence of a Regulatory
Strategy

As restrictive state sugar-
sweetened beverage policies
began to emerge, the industry
responded by continuing its
historically strong lobbying ef-
forts33–35 and beginning to take
public positions on school bev-
erage sales. In 2002, the Na-
tional Soft Drink Association is-
sued press releases to dispute
the role of sugar-sweetened
beverages in childhood over-
weight, advocate for an in-
crease in physical activity, and
extol the “value of business–
school partnerships.”36

The following year, Coca-Cola
diverged from this strategy and
released Model Guidelines for
School Beverage Partnerships,
which called for the removal of
carbonated soft drinks from el-
ementary schools.37 The guide-
lines permitted soft drink sales
to older students and empha-
sized that the guidelines were
voluntary for both schools and
local bottlers. Indeed, there
was no mechanism for enforce-
ment or measuring uptake of
the recommendations, and a
Coca-Cola representative indi-
cated that to find out if the
guidelines were followed, one
would have to check with indi-
vidual bottlers ( J. Pomeranz,
oral communication, August
2006). Coca-Cola’s adherence
to the guidelines has been
questioned,35 but there is no
way to confirm how many
elementary schools actually re-
moved carbonated beverages.
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TABLE 2—2006 Beverage Industry Voluntary Guidelines to Curtail Sales of Sugar-Sweetened Beverages
in Schools Established in an Agreement Between the Alliance for a Healthier Generation and Cadbury-
Schweppes, Coca-Cola, and PepsiCo

Control Elementary School Middle School High School

Beverages allowed Water Water Water

Nonfat or lowfat milks Nonfat or lowfat milks Nonfat or lowfat milks

100% juice 100% juice 100% juice

Diet sodas

Diet teas

Flavored waters and other beverages with ≤ 10 

calories per 8 oz

Sports drinks with ≤ 66 calories per 8 oz

“Light juices” with ≤ 66 calories per 8 oz

Portion limits 8 oz for milks and juice 10 oz for milks and juice 12 oz for milks, juices, and sports drinks

Other At least 50% of beverages are water or have ≤ 10 

calories per 8 oz

Note. 10 calories=approximately 41.9 joules; 66 calories=approximately 276.3 joules.

The American Beverage Asso-
ciation soon changed the indus-
try’s approach and cited a desire
to “enhance the role of commu-
nity decisionmaking over the sale
of beverages in schools.”38 In
August 2005, it released an in-
dustrywide school vending policy
that recommended providing
only water and 100% juice in
elementary schools, removing
nondiet soft drinks and juice
drinks that contain less than 5%
juice from middle schools, and
stocking high school vending ma-
chines with no more than 50%
soft drinks.38 The policy was not
binding on any beverage com-
pany, bottler, or school; it was
billed merely as the industry’s
perspective on the “appropriate
portfolio” of beverages in schools.
There was no enforcement mech-
anism or mechanism for monitor-
ing adherence. The policy also
proved to be short lived.

The 2006 Beverage Industry
Guidelines

On May 3, 2006, the Alliance
for a Healthier Generation (Al-
liance), a partnership between
the William J. Clinton Foundation
and the American Heart Associa-
tion, announced that they had
reached an agreement with
Cadbury-Schweppes, Coca-Cola,
and PepsiCo to curtail sales of
sugar-sweetened beverages in
schools. The agreement calls for
the phase-out of soft drinks and
many other sugar-sweetened
beverages as well as limitations
on portion sizes for certain other
drinks (Table 2). The goal was
set to implement these practices
at 75% of schools by the 2008–
2009 school year and 100% by

2009–2010. The agreement in-
cludes provisions for tracking
and publicly reporting the extent
of implementation, although
there are no plans to collect data
on students’ actual consumption
of sugar-sweetened beverages.
The agreement is not intended to
preempt existing law or policies
or “to undermine any local initia-
tives to set standards or change
any laws.”17

The agreement represents a
significant step forward in indus-
try self-regulation. However, sev-
eral details merit scrutiny. First,
the agreement is not as restric-
tive as many existing state and
local policies. It permits a wider
range of beverages to be sold:
100% juices and, in high schools,
sports drinks. Many obesity re-
searchers have expressed con-
cern about the contributory role
of these drinks to weight gain,
because they are high in sugar
and are often consumed in large
quantities.39,40

Second, the agreement does
not bind the signatory companies
to any specific actions other than
supporting an annual analysis of
the effect of the new policy. The
companies pledge only to “make
diligent efforts to encourage their
bottlers to adopt this policy;”
they do not, for example, prom-
ise to stop doing business with
bottlers who decline to adopt it.
The agreement also notes that
many schools get their sugar-
sweetened beverages from inde-
pendent distributors and retail
locations; here again the signa-
tory companies promise only to
try to persuade these vendors to
comply with the agreement.

Third, the agreement has a
long phase-in period and does
not amend existing beverage
contracts. Most schools have ex-
clusive marketing contracts that
can last for up to 10 years, and
many districts reportedly are un-
able to implement the agree-
ment, because they would have

to repay hundreds of thousands
of dollars to their bottlers in
order to break their contracts.41

Fourth, the policy is voluntary
for schools. Individual schools
will decide whether to break or
request amendments to existing
vending contracts and what sort
of contracts to enter into in the
future. Media reports suggest that
many school officials expect rev-
enue from beverage vending
machines to remain unchanged
under the new guidelines be-
cause students will substitute
other drinks for those that are no
longer sold.42 If this assumption
proves incorrect, the long-term
prospects for schools’ adherence
to the guidelines are unclear.

For the above reasons, private
regulation alone may be insuffi-
cient to effectively curtail con-
sumption of sugar-sweetened
beverages in schools. It remains
important for states and school
districts to continue to address
the problem through public
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policymaking. State and local
laws and policies will continue to
control the beverage environ-
ment in schools in which the
legal requirements are more
stringent than the voluntary
guidelines. In other jurisdictions,
the laws and policies may be less
restrictive than the industry
guidelines but are more likely to
have long-term staying power.
Additionally, as we shall discuss,
the industry itself may not re-
main committed to the agree-
ment if pressure from public poli-
cymaking and threatened
litigation decrease.

Drivers of Industry Change
The history of self-regulation

by the beverage industry gives
rise to several observations about
the level of self-policing that the
public may reasonably expect.
First, the industry’s preference
has been to work with schools
and communities to develop bev-
erage standards, presumably to
head off adoption of more-
restrictive policies by communi-
ties acting alone. Second, the in-
dustry appears to strongly favor
local control of school beverage
policy regulations over state or
federal mandates,35 probably be-
cause it preserves greater flexibil-
ity for schools to continue to sell
a range of beverages.

Third, the industry tends to act
through statements of principle
rather than binding commit-
ments. By emphasizing the de-
centralized nature of beverage
production and distribution op-
erations, it has preserved local
bottlers’ autonomy to disregard
its guidelines. This strategy has
permitted the industry to go on

record as opposing school sales
of sugar-sweetened beverages
without taking any affirmative
steps to stop them beyond issuing
the guidelines. The 2006 Al-
liance agreement is the first at-
tempt to monitor policy implemen-
tation; still absent is an
enforcement mechanism.

Finally, beverage companies’
strategy43–45 has differed signifi-
cantly from state policymakers’
approach to the problem of child-
hood obesity. Historically, com-
panies’ recommendations for in-
creased physical activity to
counterbalance caloric intake
have tended to predominate over
suggestions to reduce consump-
tion of the companies’ products,36

and even under the Alliance
agreement, some sugar-sweet-
ened beverages will be sold to
students. Again, the motivation
appears to be preservation of the
school market for beverages in-
sofar as possible.

This strategy reflects beverage
companies’ best efforts to navi-
gate a middle path between two
strong and conflicting influences:
their fiduciary obligation to maxi-
mize shareholder value by main-
taining and improving their mar-
ket position, and strong public
and policy pressure to withdraw
from schools. The Alliance agree-
ment is billed as a proactive ef-
fort to help parents control their
children’s beverage choices at
school46 but likely would not
have been issued if not for the
mounting pressure for change.

The external pressures for in-
dustry change have been mani-
fold. First, the profusion of state
and local policymaking on
school sales of sugar-sweetened

beverages and foods of minimal
nutritional value likely was a
strong contributor to the decision
to issue new guidelines.47 In 2005
alone, 200 bills addressing soda
and non-nutritious foods in
schools were introduced in 42
states.48 The industry has a busi-
ness interest in warding off
stronger legislation.

Second, the beverage industry
has been operating under the
real or perceived threat of litiga-
tion. Beginning in 2004, the
Public Health Advocacy Institute
and affiliated lawyers planned
class action lawsuits against soft
drink companies. The lawsuits al-
leged that it was an unfair busi-
ness practice—within the mean-
ing of state consumer protection
laws—for companies to market
obesogenic products to minors
who are required to be in a
place where they are continually
tempted by them. Similar plans
were underway at the nonprofit
consumer advocacy organization
Center for Science in the Public
Interest.49 No suits have been
filed, but legal advocates claim
that the industry moved in an at-
tempt to head off this litigation
or, at the very least, defuse pub-
lic support for it.50

These organizations, along
with the Center for Informed
Food Choices, reportedly had
been negotiating with the compa-
nies to develop agreements simi-
lar to the 2006 guidelines, be-
cause the threat of lawsuits
loomed.51 By promulgating the
guidelines, beverage companies
were able to create the percep-
tion of cooperation with a seem-
ingly binding agreement. How-
ever, unlike law, regulations, or

settlements reached in litigation,
an agreement is not binding and
requires further steps (agreement
by local bottlers and individual
schools) to take effect.

Third, there is some indication
that the industry’s willingness to
reduce sales in schools was a re-
sponse to shifts in the market de-
mand for its products. A Novem-
ber 2005 study commissioned
by the American Beverage Asso-
ciation found that the largest
drop in beverage purchases in
public schools from 2002 to
2004 was in the category of full-
sugar soft drinks.52 Sales fell by
21.6% among high school stu-
dents and 34.5% among middle
and elementary school students.
At the same time, there were in-
creases in sales of sports drinks
(69.5%), water (22.8%), diet
sodas (20.7%), and 100% juices
(15.4%). In a telephone conver-
sation, D.G. Cialante of the Coca-
Cola Company confirmed that the
company shifts its sales portfolio
to stay in line with consumption,
so the 2006 guidelines “essen-
tially accelerated” the consump-
tion shift that was already oc-
curring ( J. Pomeranz, oral
communication, August 2006).

Finally, the public relations
benefits of the industry’s highly
publicized deal with the Alliance
were significant. The industry
received positive publicity53,54

without giving much away, be-
cause policies to restrict sales of
sugar-sweetened beverages are
already in place or poised to be
adopted in most states and locali-
ties, and companies can still
freely market to children outside
of schools (where most of chil-
dren’s sugar-sweetened beverage
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TABLE 3—Conceptual Model of Influences on Company Decisions to Submit to Industry Self-Regulation

Decision Influence Definition Components

Sales impact Effects on the specific products and market Lost sales of targeted products in targeted market segment

segment targeted by the action

Sales gains in substitute products in targeted market segment

Sales gains in targeted products in other market segments 

(e.g., because of positive publicity and enhanced public image)

Competitive impact Effects on the company’s competitive position Competitors’ decisions to cooperate or defect

in the market generally

Effect of positive or negative publicity on sales in other market 

segments and product lines

Regulatory impact Avoidance of more-burdensome regulation Litigation avoided

Lawmaking avoided

consumption occurs55). Further,
the industry obtained an implicit
seal of approval from the Al-
liance that the items agreed upon
for school sales were safe and
healthy for school-aged children,
which may have helped boost
sales of those products.

THE PUBLIC–PRIVATE
INTERPLAY

Government regulation in the
interest of public health is often
justified by reference to a failure
of the market to produce socially
desired health behaviors and out-
comes.56 Typically, it is only
when proponents of regulation
can show that the industry is not
behaving responsibly on its own—
neither market forces nor the in-
dustry’s own professional codes
of ethics lead it to conform to
public expectations—that lawmak-
ing becomes politically feasible.57

An argument could be made
that the Alliance agreement is
proof that no such market failure
exists concerning the sales activi-
ties of beverage companies in
schools. But the accuracy of that
conclusion depends on the extent
to which companies and their
affiliated bottlers actually imple-
ment the recommendations. This
will hinge, in part, on schools’
willingness to adopt the policy,
but that, in turn, may depend on
how aggressively the industry
urges them to do so.

Whether beverage companies
adhere to the agreement will
also depend on how they grapple
with the financial conflict of 
interest involved. If companies
are rational economic actors, the
likelihood of adherence will be

determined by the expected fi-
nancial effect. Specifically, ad-
herence will be influenced by
expectations of how the agree-
ment would affect 3 types of
outcomes: (1) beverage sales in
schools (i.e., decreased sugar-
sweetened beverage sales, in-
creased sales of substitute bev-
erages, and lost branding
opportunities), (2) the company’s
competitive position (i.e., whether
competitor companies will follow
the policy or “defect” and seek to
capture the market share of com-
pliant companies, and whether
there are perceived competitive
gains associated with improved
public image as a responsible
company), and (3) current and
future public regulation of bever-
age sales (i.e., the perceived like-
lihood that litigation or lawmak-
ing that would be more
burdensome than the voluntary
guidelines would occur without
compliance and can be averted
through compliance; Table 3).

If these assumptions hold, then
adherence to industry self-
regulation will be low (and public

regulation advisable) when ex-
pected sales losses outweigh ex-
pected sales gains, when compa-
nies have low confidence that
their competitors will cooperate,
and when companies are not op-
erating under a threat of stricter
public regulation. It seems likely
that the first of these conditions
is present with respect to the
beverage guidelines, and the
second may also be in play.
Without continued pressure on
the part of state and local policy-
makers, the third may be trig-
gered as well. Continued policy
efforts, then, remain important.

The findings of our study sug-
gest that policies to curtail stu-
dents’ consumption of sugar-
sweetened beverages tend to be
strongest when they originate
with a statewide legislative man-
date and give explicit implemen-
tation responsibilities to an ad-
ministrative agency. Additionally,
we concluded that the most ef-
fective policies are those that
prohibit sales of all beverages
with caloric sweeteners (except
for certain milk products), impose

portion limits, apply throughout
the school day, and apply to all
grade levels, with age adjust-
ments only for container sizes.
The voluntary guidelines do not
satisfy all of these criteria.

In summary, the relation be-
tween industry and public
regulation of school sales is a
dynamic one. Public health law-
making and litigation has trig-
gered self-regulation initiatives,
and the ongoing threat of public
regulation may make those initia-
tives more effective. The indus-
try’s guidelines, in turn, may af-
fect policymakers’ ability to
legislate in this area. They may
persuade some lawmakers that
the problem is solved; alterna-
tively, they may facilitate the pas-
sage of legislation because poli-
cymakers can claim that the
industry agrees that restricting
school beverage sales is a good
thing to do.

Finally, elucidating the condi-
tions under which voluntary
guidelines are and are not likely
to be followed points to potential
roles for government–industry
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partnerships to boost the efficacy
of industry self-regulation. For
example, public school systems
and government agencies may
be able to help companies pro-
mote more healthful product of-
ferings, providing them with
sales gains in substitute products
that will soften the economic
effects of complying with the
guidelines.6 Industry and govern-
ment efforts to address the con-
sumption of sugar-sweetened
beverages by children have
often been in tension with one
another, but a thoughtful regula-
tory strategy could make them
mutually reinforcing.

About the Authors
At the time of the study, all authors were
with the Department of Health Policy and
Management, Harvard School of Public
Health, Boston, MA.

Reprint requests should be sent to Mi-
chelle Mello, Department of Health Policy
and Management, Harvard School of
Public Health, 677 Huntington Ave,
Boston, MA 02115 (e-mail: mmello@
hsph.harvard.edu).

This article was accepted February 12,
2007.

Contributors
M. Mello designed the study, supervised
the acquisition of data, participated in
the data analysis and interpretation of
findings, and took the lead in writing
the article. J. Pomeranz led the acquisi-
tion of data on local and industry poli-
cies and contributed important intellec-
tual content to the article. P. Moran led
the acquisition and analysis of data on
state laws and contributed to writing the
article.

Acknowledgments
This work was supported by the Robert
Wood Johnson Foundation (grant
260639).

We thank Steve Gortmaker and
David Ludwig for valuable advice on
the project and comments on the draft
article, and Alexander Parachini and
Ama Boah for research assistance.

References
1. Cullen KW, Ash DM, Warneke C,
de Moor C. Intake of soft drinks, fruit-
flavored beverages, and fruits and veg-
etables by children in grades 4 through
6. Am J Public Health. 2002;92:
1475–1478.

2. Cavadini C, Siega-Riz AM, Popkin
BM. US adolescent food intake trends
from 1965 to 1996. West J Med. 2000;
173:378–383.

3. Schulze MB, Manson JE, Ludwig
DS, et al. Sugar-sweetened beverages,
weight gain, and incidence of type 2 
diabetes in young and middle-aged
women. JAMA. 2004;292:927–934.

4. Ludwig DS, Peterson KE, Gort-
maker SL. Relation between consump-
tion of sugar-sweetened drinks and
childhood obesity: a prospective, obser-
vational analysis. Lancet. 2001;357:
505–508.

5. James J, Thomas P, Cavan D, Kerr D.
Preventing childhood obesity by reduc-
ing consumption of carbonated drinks:
cluster randomised controlled trial. BMJ.
2004;328:1237.

6. Koplan JP, Liverman CT, Kraak VI.
Preventing Childhood Obesity: Health in
the Balance. Washington, DC: National
Academies Press; 2005.

7. McGinnis JM, Gootman JA, Kraak VI.
Food Marketing to Children and Youth:
Threat or Opportunity? Washington, DC:
National Academies Press; 2006.

8. Kunkel D, Wilcox BL, Cantor J,
Palmer E, Linn S, Dowrick P. Report of
the APA Task Force on Advertising and
Children. Washington, DC: American
Psychological Association; 2004.

9. Chamberlain LJ, Wang Y, Robinson
TN. Does children’s screen time predict
requests for advertised products? Cross-
sectional and prospective analyses. Arch
Pediatr Adolesc Med. 2006;160:
363–368.

10. Kann L, Grunbaum J, McKenna ML,
Wechsler H, Galuska DA. Competitive
foods and beverages available for pur-
chase in secondary schools–selected
sites, United States, 2004. J Sch Health.
2005;75:370–374.

11. French SA, Story M, Fulkerson JA,
Gerlach AF. Food environment in sec-
ondary schools: a la carte, vending ma-
chines, and food policies and practices.
Am J Public Health. 2003;93:1161–1167.

12. American Academy of Pediatrics,
Committee on School Health. Soft
drinks in schools. Pediatrics. 2004;113:
152–154.

13. Fried EJ, Nestle M. The growing
political movement against soft drinks in
schools. JAMA. 2002;288:2181.

14. Mello MM, Studdert DM, Brennan
TA. Obesity–the new frontier of public
health law. N Engl J Med. 2006;354:
2601–2610.

15. Center for Consumer Freedom. Spe-
cial report: soda ban lacks scientific fizz;
2003. Available at: http://www.
consumerfreedom.com/news_detail.cfm?
headline=1953. Accessed February 7,
2007.

16. American Beverage Association.
School wellness policies: the beverage
industry’s role; 2007. Available at:
http://www.ameribev.org/industry-is-
sues/school-beverage-guidelines/school-
wellness-policies/index.aspx. Accessed
September 26, 2007.

17. Alliance for a Healthier Generation,
American Beverage Association, Cad-
bury Schweppes Americas Beverages,
Coca-Cola Company, PepsiCo, Inc. Mem-
orandum of understanding; 2006. Avail-
able at: http://www.clintonfoundation.
org/pdf/062006-hs-hk-beverage-mou.
pdf. Accessed July 20, 2006.

18. Clinton Foundation. Memorandum
of understanding on healthy school
snacks agreement; 2006. Available at:
http://www.clintonfoundation.org/
100606-nr-cf-hs-hk-usa-pr-memorandum-
of-understanding-on-healthy-school-
snacks-agreement.htm. Accessed October
11, 2006.

19. Moran P, Pomeranz J, Mello MM.
Policies affecting access to sugar-sweetened
beverages in schools: a legal and regula-
tory review. Report to the Robert Wood
Johnson Foundation; 2006.

20. National School Lunch Program. 7
CFR 210.12. Student, parent and com-
munity involvement. Washington, DC:
US Department of Agriculture; 2007.

21. National School Breakfast Program.
7 CFR 220.12. Competitive food ser-
vices. Washington, DC: US Department
of Agriculture; 2007.

22. An act to amend the National
School Lunch Act and the Child Nutri-
tion Act of 1966, 84 Stat. §8.

23. Child Nutrition Programs. 7 CFR
210.11(b). Competitive food services
(General). Washington, DC: US Depart-
ment of Agriculture; 2007.

24. National Soft Drink Assoc. v. Block,
721 F. 2d 1348 (DC Cir. 1983).

25. Child Nutrition and WIC Reautho-

rization Act of 2004, Pub L No.
108–265.

26. California Department of Educa-
tion. Guidance for the development of
California school wellness policies;
2005. Available at: http://www.
californiahealthykids.org/Pages/articles/
guidance_for_wellness.pdf. Accessed
August 24, 2006.

27. Pupil Nutrition, Health, and Achieve-
ment Act of 2001. Cal. Ed. Code 49431.5.

28. Prevention Institute. Nutrition policy
profiles: competitive foods 2002. Avail-
able at: http://www.preventioninstitute.
org/CHI_competitive.html#eight. Ac-
cessed August 23, 2006.

29. Fisher BA. Community-based ef-
forts at reducing America’s childhood
obesity epidemic: federal lawmakers
must weigh in. DePaul Law Rev. 2006;
55:711–743.

30. Boden J. State policies on the sale
of food and beverages at school. State
Education Standard; 2001 Spring:44.

31. Making it Happen! School Nutrition
Success Stories. Washington, DC: US 
Department of Agriculture; 2005

32. Soda pop to be banned in L.A.
schools. Healthwatch. CBS News. Au-
gust 28, 2002. Available at: http://
www.cbsnews.com/stories/2003/06/
25/health/main560372.shtml. Ac-
cessed August 23, 2006.

33. Center for Public Integrity. Lobby-
Watch. Food & beverage industry. Avail-
able at: http://www.publicintegrity.org/
lobby/profile.aspx?act=industries&in=36.
Accessed November 1, 2006.

34. Pear R. Soda industry tries to avert
a school ban. New York Times. May 17,
1994:A15.

35. Simon M. Food marketing to chil-
dren and the law: an introduction. Loy-
ola Los Angel Law Rev. 2006;39:1–12.

36. National Soft Drink Association.
NSDA statement on efforts to ban or
restrict the sale of carbonated soft
drinks in schools; 2002.

37. Coca-Cola Co. Coca-Cola issues
model guidelines for school beverage
partnerships; 2003. Available at: http://
www.bevnet.com/news/2003/11-17-
2003-cokeschools.asp. Accessed Sep-
tember 27, 2007.

38. American Beverage Association
policy statement 2005: beverage indus-
try school vending policy. Available at:
http://www.ia-sb.org/assets/2246ADC4-
FBD1-46C7-9631-92091CBB4538.pdf.
Accessed September 27, 2006.



American Journal of Public Health | April 2008, Vol 98, No. 4604 | Government, Politics, and Law | Peer Reviewed | Barnes et al.

 GOVERNMENT, POLITICS, AND LAW 

39. Popkin BM, Armstrong LE, Bray GM,
Caballero B, Frei B, Willett WC. A new
proposed guidance system for beverage
consumption in the United States. Am 
J Clin Nutr. 2006;83:529–542.

40. Malik VS, Schulze MB, Hu FB.
Intake of sugar-sweetened beverages
and weight gain: a systematic review.
Am J Clin Nutr. 2006;84:274–288.

41. Shin A. Removing schools’ soda is
sticky point. Washington Post. March 22,
2007:D3.

42. Stepp D. Beverage industry tight-
ens policy. Atlanta Journal-Constitution.
May 4, 2006:A1.

43. Finn S. Now and again: the food
and beverage industry demonstrates its
commitment to a healthy America. Am J
Clin Nutr. 2005;82(suppl):S253–S255.

44. Verduin P, Agarwal S, Waltman S.
Solutions to obesity: perspectives from
the food industry. Am J Clin Nutr. 2005;
82(suppl):S259–S261.

45. Short D. When science met the
consumer: the role of industry. Am J
Clin Nutr. 2005;82(suppl):S256–S258.

46. American Beverage Association.
School beverage guidelines Q&A; 2006.
Available at: http://www.ameribev.org/
schools/GuidelineQandA.asp. Accessed
May 9, 2006.

47. Kay LF, Williams J-J. The fizz flunks
out: the nation’s beverage makers agree
to pull sugary and high-calorie drinks
from school vending machines. Balti-
more Sun. May 4, 2006:A1.

48. Center for Science in the Public
Interest. School foods report card;
2006. Available at: http://cspinet.org/

nutritionpolicy/sf_reportcard.pdf. Ac-
cessed August 23, 2006.

49. Center for Science in the Public In-
terest. CSPI applauds agreement to get
high-calorie drinks out of schools; drops
planned litigation [press release]; May 3,
2006. Available at: http://www.cspinet.
org/new/200605031.html. Accessed
August 24, 2006.

50. Public Health Advocacy Institute.
PHAI optimistic about agreement to stop
selling non-diet soda in schools; implemen-
tation key [press release]; May 3, 2006.

51. Kluger J. How Bill put the fizz in
the fight against fat. Time. May 15,
2006:22.

52. Wescott RF. Measuring the pur-
chases of soft drinks by students in US
schools. Washington, DC: American
Beverage Association; 2005.

53. Burros M, Warner M. Bottlers
agree to a school ban on sweet drinks.
New York Times. May 4, 2006:A1.

54. Foster L. Soft drinks companies
agree to school ban. Financial Times
(The Americas). May 4, 2006:9.

55. Forshee RA, Storey ML, Ginevan
ME. A risk analysis model of the rela-
tionship between beverage consumption
from school vending machines and risk
of adolescent overweight. Risk Anal.
2005;25:1121–1135.

56. Viscusi WK. Regulation of health,
safety, and environmental risks. Cam-
bridge, Mass: Harvard Law School; 2006.
John M. Olin Discussion Paper 544.

57. Kersh R, Morone J. The politics of
obesity: seven steps to government ac-
tion. Health Aff (Millwood). 2002;21:
142–153.




