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The term least restrictive alternative
(LRA) refers to one of the most widely
used, yet least understood, concepts in
mental health law. Although some courts
revere the concept, terming it a “‘consti-
tutional standard” (Romeo v. Youngberg,
1980), others dismiss it as nothing more
than “a slogan” (Gary W. v. State of Lou-
isiana, 1976). In fact, the LRA principle
serves as an important safeguard against
unnecessary infringement of individual
rights by the state. The LRA doctrine has
diverse applications when governmental
actions implicate the protections guar-
anteed by the Bill of Rights. In order to
fully understand the importance of the
LRA principle in the field of mental health
law, it is necessary to trace the history of
the doctrine.

ORIGINS

The LRA doctrine did not originate the
mental health case law, but in cases con-
cerning the First Amendment. It was es-
tablished in Shelton v. Tucker (1960). This
case involved an Arkansas statute that
required each teacher in a state-support-
ed school, as a condition of employment,
to file annually a list of every organiza-
tion to which the teacher belonged or
made a contribution in the preceding 5
years. Although the government claimed
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a legitimate purpose in acquiring back-
ground information on teachers in public
schools, the teachers asserted their con-
stitutionally protected freedom to asso-
ciate with whomever they chose. Shelton
was one of many teachers who argued
that compelled disclosures such as those
required by the Arkansas statute would
discourage exercise of the fundamental
right of association protected by the First
Amendment. In balancing the competing
interests—the state’s interest in checking
the competence and fitness of its teachers
and the teacher’s right to associate pri-
vately—the United States Supreme Court
held that

even though the governmental purpose may be le-
gitimate and substantial, that purpose cannot be
achieved by means that broadly stifle personal lib-
erties when the end can be more narrowly achieved.
The breadth of legislative abridgement must be
viewed in light of less drastic means of achieving
the same basic purpose. (Shelton v. Tucker, 1960,
p. 488)

The result of Shelton v. Tucker was the
birth of the LRA principle, which is not
a constitutional right itself but is a con-
stitutionally rooted safeguard protecting
the exercise of fundamental constitution-
al rights. No constitutional rights are ab-
solute. For example, as the legal maxim
states, the first amendment does not per-
mit someone to yell “fire!” in a crowded
movie theater. Nevertheless, restrictions
of fundamental rights must not be ov-
erbroad. The LRA principle requires that
when a constitutional right can be legit-
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imately restricted, it should be restricted
only to the extent necessary to carry out
a valid purpose. In Shelton, the Arkansas
statute violated the principle because it
required disclosure of every conceivable
associational tie—social, professional,
avocational, and religious—even though
many relationships could have no pos-
sible bearing upon a teacher’s occupa-
tional competence or fitness.

The LRA doctrine may be applied any
time fundamental individual rights con-
flict with threatened governmental ac-
tion, whether that action is legislative,
administrative, or judicial. In addition to
freedom of association, courts histori-
cally have applied the principle when
government action affects fundamental
rights such as freedom of speech (Spence
v. Washington, 1976), freedom of reli-
gion (Sherbert v. Verner, 1963), equal
protection (Dunn v. Blumstein, 1972), and
due process (Churchill Bd. of Ed. v.
LeFleur, 1972).

EARLY APPLICATIONS IN
MENTAL HEALTH

Because mentally ill and developmen-
tally disabled individuals do not lose their
constitutional rights by reason of their
disability, the LRA principle has been
broadly applied in the field of mental
health law. Not surprisingly, the doctrine
first arose in mental health case law in
the context of civil commitments. In Les-
sardv. Schmidt (1972), a class action was
filed on behalf of civilly committed adults
in Wisconsin to challenge the constitu-
tionality of that state’s commitment laws.
The Wisconsin court recognized the le-
gitimate interest of the state in confining
mentally ill persons for self-protection
and treatment and, in certain cases, for
protection of the community at large.
Weighed against the state’s interest is the
individual’s constitutional right to lib-
erty and privacy secured by the due pro-
cess clause of the Fourteenth Amend-
ment.

On balance, the Wisconsin court held
that the individual’s right could be over-
come only when the state could prove a
person to be mentally ill and a danger to
himself or others. Because any involun-
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tary commitment involves a massive de-
privation of liberty, the Lessard decision
imposed upon the state the additional
burden of demonstrating the commit-
ment was the least restrictive alternative:
“Even if the standards for an adjudica-
tion of mental illness and potential dan-
gerousness are satisfied, a court should
order full-time involuntary hospitaliza-
tion only as a last resort” (Lessard v.
Schmidt, 1972, p. 1095).

The court suggested a number of pos-
sible alternatives to be explored prior to
an involuntary commitment decision,
including outpatient treatment, day
placements, night treatment, referral to
a community mental health clinic, and
home health aid services. The court ruled
that no person could be committed un-
less all available less restrictive alterna-
tives were deemed unsuitable. Because
the statutory commitment procedure in
effect in Wisconsin at the time failed to
require that less restrictive alternatives
to commitment be considered, the court
found the procedure constitutionally de-
fective.

Since Lessard, mental health cases have
paid considerable attention to applica-
tion of the LRA principle. However, the
development of the doctrine has not been
limited to judicial decisions. Because of
effective advocacy by mental health sup-
port organizations, many states have
adopted by statute so-called “bills of
rights™ for the developmentally disabled.
The LRA principle has increasingly been
explicitly incorporated into the statutory
as well as regulatory schemes that seek
to ensure that sufficient consideration be
given to treatment and placement alter-
natives. Today, virtually every state has
enacted some form of the principle in
limiting the application of various men-
tal health treatments or services (Mc-
Grath & Keilitz, 1984).

LRA AND THE SELECTION OF
TREATMENT PROCEDURES

Much of the legal development of LRA
has involved the field of developmental
disabilities (see Turnbull, 1981). Perhaps
the most obvious issues concern the
placement of handicapped individuals in
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residential, educational, or programmat-
ic settings. In fact, LRA is sometimes re-
ferred to in this context as least restrictive
placement. Much of the discussion of the
least restrictive doctrine is in this area
(e.g., see Taylor, 1988). Educational con-
siderations have been especially promi-
nent since 1975, when PL 94-142, the
Education for All Handicapped Children
Act, was passed by Congress (Myers, Jen-
son, & McMahon, 1986; Schifani, An-
derson, & Odle, 1980).

Another set of applications of LRA
concerns variety of issues that involve an
individual’s legal status and the conse-
quences for the individual’s choices in
various areas, including medical treat-
ment. For example, LRA is one of the
legal foundations for how decisions are
reached concerning involuntary com-
mitment, guardianship, the right to re-
fuse treatment, and the right to consent.
These issues apply LRA to problems such
as medical procedures, birth control, in-
stitutional or living conditions, and so-
cial life-style.

A third group of issues that involve
LRA concerns the application of behav-
ior-change methods. Here, LRA is some-
times referred to as least restrictive treat-
ment. The present paper focuses on this
use of LRA, which developed somewhat
more recently than its role in placement
issues. Perhaps this is why the LRA lit-
erature has surprisingly little explicit dis-
cussion of interpretations that seem to be
increasingly represented in regulatory and
statutory form and generally accepted in
practice settings.

LRA is typically used to support a hi-
erarchical approach to treatment deci-
sions that may have originated in an in-
cident in Florida’s retardation system in
the early 1970s (see Johnston & Shook,
1987). A multidisciplinary committee of
national experts appointed by the gov-
ernor proposed a general approach to de-
livering behavioral programming ser-
vices (May et al., 1976), which then led
an internal task force of the state’s Di-
vision of Retardation to set a formal pol-
icy. This regulatory policy grouped ac-
cepted behavioral procedures into three
levels of regulatory control (with two ad-
ditional levels involving oversight func-
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tions). These three levels were partly de-
fined by the level of technical expertise
of the personnel who were allowed to ap-
prove and monitor their use (Guidelines
on Behavior Management, 1975). Thus,
a Level 3 procedure could be approved
for use in a program only by a staff mem-
ber holding Level 3 certification.

Neither task force couched its recom-
mendations for selecting and using be-
havioral procedures explicitly in terms of
LRA. However, this legal doctrine and
associated concepts (such as individual-
ization and normalization) were clearly
part of the supporting rationale. The three
levels of regulatory control were at least
partly based on the degree of intrusive-
ness or restrictiveness attributed to the
included procedures, although the di-
mensions for these groupings were not
articulated. (For present purposes, the
terms intrusiveness and restrictiveness
will be used interchangeably.)

This regulatory approach to decision
making about treatment procedures is
now common (Reese, 1984; see also Ac-
creditation Council for Services for Men-
tally Retarded and Other Developmen-
tally Disabled Persons, 1980; Finesmith,
1970; Wuori v. Zitnay, 1978). Familiar-
ity has bred neither clarity nor consis-
tency, however. There is no evidence of
even general agreement about how to
construct these hierarchies (see, e.g.,
Friedman, 1975, in contrast to Reese,
1984). Successive versions of Florida’s
regulations have reassigned various pro-
cedures, and the real criterion has be-
come essentially political. The proce-
dures whose use is most closely regulated
are those of most concern to professional
and other special interest groups, regard-
less of how their restrictiveness might be
evaluated by other criteria (Behavioral
Programming, 1989). In fact, it often
seems as if restrictiveness is simply de-
fined in terms of these cultural concerns
in a version of what might be called the
Supreme Court standard: “I can’t tell you
in advance what it is, but I’'ll know it
when I see it.”!

! Based on the well-known statement of Justice
Potter Stewart in his concurring opinion in the Su-
preme Court’s pornography decision in Jacobellis
v. Ohio (1964).
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There are also different interpretations
of exactly how LRA applies to a treat-
ment procedure hierarchy based on in-
trusiveness or restrictiveness. For in-
stance, in practice some feel that before
a procedure can be implemented, all or
at least some less intrusive procedures
must have been tried and shown to be
ineffective. Others feel that only a “rea-
sonable justification” that less restrictive
procedures are inappropriate or would at
least be ineffective is required. The for-
mer view can lead to long delays in clients
receiving effective treatment while less
restrictive alternatives are tried and found
wanting (Repp & Deitz, 1978). However,
the latter can lead to violations of the
LRA principle.

Of course, the process of trying less
restrictive alternative procedures itself
raises LRA considerations. Determining
whether less restrictive procedures will
work means that there will often be some
delay before an effective, though perhaps
more restrictive, procedure is finally tried.
During this period, the client will con-
tinue to suffer restrictions associated with
the behavioral problem itself. These as-
pects of restrictiveness must be balanced
against the initial use of a more restric-
tive procedure that has a greater likeli-
hood of effectiveness. These problems in
applying LRA to behavioral program-
ming decisions highlight the lack of a co-
herent legal and behavioral analysis ex-
amining how this legal doctrine can be
integrated with behavioral technology and
the way that behavior really works.

A BEHAVIORAL
INTERPRETATION OF LRA

Functional Nature of Stimuli

At the root of problems with the ap-
plication of LRA to treatment decisions
is the difficult issue of how the legal con-
cept can be translated into professional
actions concerning behavior. LRA has its
foundation in a colloquial, mentalistic
conception of human nature, but the phe-
nomenon of behavior does not work the
way the founders of our constitution, leg-
islators, and judges have assumed.
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For example, the assumption seems
widespread that the involvement of pun-
ishing stimuli makes a procedure more
restrictive than if the procedure is oth-
erwise the same but involves only posi-
tive reinforcement. However, simple re-
inforcement and punishment procedures
are operationally identical. Only their ef-
fects on behavior differ. These differences
in effects depend on the functions of the
stimuli used as consequences for behav-
ing (Catania, 1984).

One problem with assigning an inher-
ently greater restrictiveness to punish-
ment procedures in general is that what
functions as a punisher for one person
may serve as a reinforcer for another, or
for the same individual at another time.
In other words, we cannot always define
or predict the effects of stimuli from their
physical properties. Therefore, any at-
tempt to interpret restrictiveness strictly
in the terms of the physical properties of
stimuli is doomed from the outset be-
cause such a standard does not accom-
modate the functional nature of behav-
ior-environment relations.

Issues of Control

The above assumption about the re-
strictive nature of punishing conse-
quences seems to be based on the idea
that using punishing stimuli is inherently
more controlling or even coercive than
using positively reinforcing stimuli. Aside
from the problem of defining stimuli in
terms of their physical properties, this
view implies a distinction between co-
ercion and control, with coercion being
a form of control that is more “restric-
tive” than other forms. Although this is
not a difficult distinction to argue from
a cultural or behavioral (i.e., functional)
perspective (see Sidman, 1989), for
Mother Nature, control is control. That
is, although we can make political or even
functional distinctions between one kind
of control and another, behavior is al-
ways fully and equivalently influenced by
surrounding environmental events.

This means, for example, that a class
of responses whose occurrence is reduced
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by the procedure known as differential
reinforcement of other behavior (DRO)
is no less controlled than one that is un-
der the influence of an overcorrection
procedure or even a reinforcement pro-
cedure. The deterministic assumption
guiding scientific study is that all re-
sponse classes have some sources of in-
fluence or control. Although we can cer-
tainly distinguish coercion from other
“forms” of control in terms of a cultural
or legal perspective, coercion is not a fun-
damentally distinctive form of control in
nature by procedure, mechanism, or ef-
fect.

Definitions of restrictiveness based on
the idea that different procedures gener-
ically involve different degrees of control
lead to procedural hierarchies that are
unavoidably arbitrary and therefore in-
consistent with regard to the individual
case. There is simply no basis for arguing
that Procedure A is inherently more re-
strictive than Procedure B if the foun-
dation for such categorization is the de-
gree of control involved. For instance, it
is tempting to say that a simple positive
reinforcement procedure is less control-
ling than seclusion time-out. However,
the required arguments can be based only
on arbitrary assumptions or definitions
of value for the different elements of each
procedure. At the level of behavioral
principles, reinforcement and punish-
ment cannot be distinguished in terms of
the extent of control over behavior, any
more than the laws of fluid dynamics
could be said to be more or less “con-
trolling™ than the laws of nuclear fission.
In the abstract, all behavioral procedures
involve equivalent control because they
are merely applications of various laws
of nature, which are always at work any-
way.

Criterion of Clinical Effectiveness

Of course, one procedure may work
more effectively than another with regard
to some goal in a particular application
for certain reasons. Therefore, another
way to define restrictiveness is in terms
of the degree of clinical effectiveness ob-
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tained in each case. That is, if restric-
tiveness is associated with degree of con-
trol (which, in turn, might be seen as
synonymous with degree of effective-
ness), then procedures that do not work
well or consistently are less restrictive
than those that do, and vice versa. This
position says that if Procedure A is gen-
erally less effective in attaining a treat-
ment goal than is Procedure B in reaching
the same or even a different clinical ob-
jective, Procedure B is more restrictive
because it is more effective. For example,
if social disapproval is more effective in
decreasing inappropriate sexual behavior
than is seclusion time-out in reducing ag-
gressive behavior, social disapproval
would be considered more restrictive.

Because the resulting restrictiveness
categories necessarily depend heavily on
the features of each application, this ap-
proach does not provide a good basis for
a general hierarchy of restrictiveness. In
the above examples, for instance, seclu-
sion time-out may be inappropriately or
poorly applied to a particular behavior
or in a certain situation and therefore not
work very well. This result would mean
that time-out would be categorized as less
restrictive than another procedure in that
instance (social disapproval, for exam-
ple), even though a simple modification
of some feature of the time-out procedure
might greatly improve its efficacy. A
standard of clinical effectiveness there-
fore requires individualizing the concept
of restrictiveness. Although this step is
in some ways desirable, this particular
approach to individualization greatly
limits the way that the concept of restric-
tiveness can be used because it can only
be defined after the fact.

Behaviorally Arbitrary Criteria

Of course, there are more complex def-
initions of restrictiveness or intrusive-
ness that have been offered. Reese (1984)
listed six that are typical: (a) the public’s
rating of the acceptability of the proce-
dure, (b) the deprivation of liberty nec-
essary to implement the procedure, (c)
time in the habilitation program, (d)
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amount of risk associated with the pro-
cedure, (¢) amount of discomfort and
stress that the procedure produces, and
(f) degree of irreversibility of expected or
unexpected effects.

Although these criteria are value laden
and behaviorally arbitrary, some are not
difficult to translate into workable regu-
lations. However, some of their features
are a problem. For instance, what is the
definition of liberty or freedom that will
be used in (b)? The colloquial meaning
of “freedom™ is contrary to the way be-
havior works, as Skinner (1971) has ar-
gued at length. In (d), what are the criteria
for risk? They will probably impose ad-
ditional arbitrary criteria. In (e), how are
discomfort and stress to be defined? It
might be difficult to avoid “loading” such
definitions with culturally based assump-
tions about control, freedom, and so forth.

Finally, item (f) is especially problem-
atic. In a general sense, all behavioral ef-
fects are reversible, in contrast to the ef-
fects of medical procedures (e.g.,
hysterectomy). Of course, the goal of most
behavioral programs is to build in sup-
port for the durability of a procedure’s
effects—in other words, to work toward
irreversibility. One could program to-
ward the goal of weakening or disman-
tling the effects of a previous treatment
procedure, but this would be pointless.
Irreversibility as a criterion for restric-
tiveness seems to make little sense for
behavioral treatment.

In summary, the legal concept of re-
strictiveness cannot be easily applied to
the task of managing behavior without
setting up criteria that have their basis in
unrecognized, vague, and unworkable
cultural values rather than in behavioral
processes. The kind of criteria that have
been published or that are implied in
present regulations do not accommodate
the fundamental nature of behavior.
Moreover, they not only present serious
problems of interpretation and applica-
tion but may also result in decisions that
are not in the best interests of clients.

As a result, decisions about treatment
procedures that are supposed to be con-
sistent with the LRA principle are arbi-
trary, inconsistent, and often contrary to
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the spirit of the LRA doctrine. Attempt-
ing to construct a universal or even local
restrictiveness hierarchy that is consis-
tently meaningful across individuals and
circumstances cannot succeed because it
requires faulty notions of behavioral con-
trol and fails to consider the functional
character of behavior. Individualizing the
concept of restrictiveness cannot help
when doing so merely equates restric-
tiveness with post-hoc effectiveness. Is
there a better way of translating these im-
portant legal issues into a practical de-
cision-making system that is consistent
with the fundamental nature of behav-
ior?

TOWARD A BETTER MODEL
Cultural Values and Behavioral Facts

An affirmative answer to this question
depends of the candid acknowledgment
of the cultural agenda underlying the le-
gal concept of restrictiveness. The law is
about cultural values, and the LRA legal
doctrine cannot be translated into regu-
latory form until its basis in cultural val-
ues is fully identified. It is of no help to
say that LRA is a legal description of a
widespread cultural desire to use as little
intervention as possible to accomplish
therapy and training objectives for de-
velopmentally disabled individuals. What
constitutes “intervention” is defined only
by contrast to the environments custom-
arily encountered by individuals who are
not disabled. A discussion among pro-
fessionals of what in general is custom-
ary, what constitutes an intervention, and
what is justifiable under what conditions
inevitably leads to significant disagree-
ments. Adding opinions from the full
range of interested parties seems to guar-
antee divisiveness. And yet, because LRA
has no meaning independent of such
views, it cannot usefully guide decision
making unless these conflicts are identi-
fied and resolved.

For instance, if we want to say that
procedures based on positively reinforc-
ing consequences are generally preferred
over those that use punishing conse-
quences, then we should be prepared to
accept such a value on its own terms,
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without pretending that it has anything
to do with coercion or control. If we feel
that seclusion time-out should be used
only if other forms of time-out are ob-
viously inappropriate or have failed to
produce the desired effect, then we should
accept such values without having to ra-
tionalize them in terms of restrictiveness.

In identifying these values and devel-
oping a consensus about their role in
treatment decisions, we must be pre-
pared to analyze their critical elements
with unblinking honesty. Exactly what
makes the contingent delivery of a spray
of water mist in a client’s face unpleasant
to some staff? Why is time-out that re-
quires a client to sit in a corner less trou-
blesome to some observers than time-out
that requires the individual to go to his
or her room? Why are we willing to sub-
ject ourselves and others to “restrictive”
medical and dental treatment procedures
in the interest of eventual health benefits
but less inclined to accept a similar bal-
ance when dealing with behavior? Do the
accumulated values embody contradic-
tions that should be faced and resolved?

One obligation the law will require is
that culturally based standards be con-
sistently applied. If, for example, a pref-
erence for reinforcement over punish-
ment procedures is to be a guiding
principle, then we must be thorough in
evaluating the elements of commonly ac-
cepted procedures and adjusting our use
of them so as to be consistent with value-
based rules. Thus, social disapproval
must be acknowledged to be as much a
punishment procedure as is contingent
water mist. The programmatic use of cer-
tain physical “‘holds” for the purpose of
restraining a client will probably have to
be evaluated as involving punishing con-
sequences for the client’s behavior, how-
ever contrary this may be to our inten-
tions. Similarly, we must be clear that
many formal and informal contingencies
involving a loss of reinforcement or ac-
cess to reinforcement are no different in
this regard than seclusion time-out.

A thorough examination of cultural
values that seem to be related to the col-
loquial sense of restrictiveness will reach
well beyond the features of behavioral
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procedures. We must consider other gen-
eral factors, such as the nature of the tar-
get response class and its effects on both
the client and others. Is the response class
one that necessitates many limitations on
the client’s freedom? What will be the
general effects of modifying this form of
behavior? Will effective training or treat-
ment improve the client’s life only mod-
estly, or will the effects be dramatic? For
example, reducing serious aggressive be-
havior will probably lead to more changes
in a client’s daily life (not to mention the
lives of others) than reduction of inap-
propriate greeting responses.

What will be the effects on the re-
mainder of the client’s repertoire that are
likely to follow from changing the target
response class? For instance, learning to
stay on task for extended periods is more
likely to lead to unprogrammed changes
in other behavior patterns (e.g., learning
new work skills) than is learning a color-
naming skill. What will be the effects of
the pace at which the target response class
is changed? If serious self-injury is ame-
liorated slowly, for example, unnecessary
damage may result. When considering re-
strictiveness issues, these kinds of ques-
tions about target behaviors and settings
seem to be as pertinent as the palatability
of different procedures. Any review of
values that might impinge on treatment
decisions should also consider these non-
procedural issues so they can contribute
to the balance of any analysis.

Any single individual might be able to
conduct this analysis of his or her values
related to behavioral procedures without
serious difficulty. Doing this collectively,
even among professionals, will certainly
ensure protracted debates with emotion-
al overtones. Involving the complete
range of interested parties in this venture
will hardly aid in resolving differences.
Nevertheless, failure to conduct such an
analysis will only guarantee that we will
continue to confuse cultural values with
scientific and technical judgments, to
burden staff with decisions they are ill-
prepared to make, and to make clinical
decisions that have inconsistent and
sometimes deleterious effects on clients.
The so-called “aversives” controversy is
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certainly an unfortunate example of our
failure to face these difficult issues.

Basic Considerations for a Model

Generality. In establishing the limita-
tions cultural values might place on treat-
ment procedure decisions, it should be
clear that we must abandon the Holy
Grail of an LRA-based treatment selec-
tion model that outlines a simple, uni-
versal hierarchy of procedures, however
that hierarchy may be justified or labeled.
Even though a cataloging of cultural val-
ues might permit such a hierarchy to be
developed, its use as a simple decision-
making tool would ignore many other id-
1osyncratic factors that must be consid-
ered. As suggested above, these include
the nature and effects of the target be-
havior; the constraints on procedural op-
tions stemming from staff, the physical
setting, and other aspects of the treat-
ment environment; the history of pre-
vious interventions; and the impact of an
effective intervention on other behavior.

Individualization. These considera-
tions must be individualized, and so must
our application of value-based con-
straints on procedural decisions. This
emphasis on the individualization of
LRA interpretations does not mean that
a general model cannot be developed.
Such a model will be necessary for pro-
fessional and staff training, protection of
treatment staff from harassment, moni-
toring of decision-making practices, and
ensuring a consistent framework for de-
cisions. However, this kind of model
should be sufficiently general to permit
treatment and training decisions based
on the details of each case. It should pro-
vide only a framework for decisions,
which must then be developed by the
professionals familiar with the unique
features of individual clinical situations.

Functional approach to consequences.
This model should also be consistent with
the technology being applied. For in-
stance, the model should take a func-
tional approach to the role of stimuli.
This means that consequences for be-
having would not be distinguished on the
basis of their physical characteristics, ex-
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cept perhaps for those few whose use
might be unalterably prohibited by cul-
tural values. This perspective would
therefore allow a given consequence to
be acceptable for one client but unac-
ceptable for another, depending both on
its function for each client and on other
idiosyncratic factors.

Separate procedures from conse-
quences. This approach will also require
us to distinguish between procedures and
the environmental events used as dis-
criminative stimuli and reinforcing or
punishing consequences. Although, in a
general sense, a behavior-change proce-
dure might be understood as including
the consequences required for the client’s
behavior, it is important to evaluate pro-
cedures separately from the environmen-
tal events involved. Procedures are op-
erations set up or managed by staff,
including arranging contingencies be-
tween responses and the antecedent and
consequent events surrounding them. For
instance, the procedure of positive pun-
ishment involves presenting a conse-
quence immediately following each tar-
geted response.

The reason for evaluating the cultural
acceptability of procedures separately
from the antecedent or consequent events
used is that it is usually the latter that is
culturally problematic, not the proce-
dure. For example, as already noted, at
their simplest, positive reinforcement and
punishment involve exactly the same
procedure (i.e., delivery of a consequence
immediately following a response), but
this is not the basis for cultural concerns.
This distinction may often allow us to
narrow our deliberations and make more
consistent decisions.

Inappropriate Considerations

Two common considerations are in-
appropriate for a decision-making mod-
el. First, it is not especially meaningful
to distinguish between procedures on the
basis of ease of use. Well-trained profes-
sionals realize that the complexity or dif-
ficulty of using a treatment procedure is
not usually a relevant dimension because
the proper application of all procedures
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involves many of the same operational
elements. In fact, it might be ventured
that if one procedure seems to be signif-
icantly easier or more difficult than an-
other, then it is probably the case that
important subtleties are being over-
looked.

Second, the same general argument ap-
plies to differentiating among procedures
on the basis of any harm that might result
from improper use. Although it is often
implied that procedures using punishing
consequences are riskier than those based
on positively reinforcing consequences,
it is easy to argue the converse. In fact,
misapplied reinforcement is often the
reason that undesirable patterns of be-
havior have developed. It is almost im-
possible to predict the possible effects on
behavior of improperly applying a pro-
cedure because there are so many ways
in which any procedure can be misused
and so many unique features of each cli-
ent and situation that will be part of any
unintended effects. Any model for se-
lecting behavior-change procedures must
assume that they will be properly imple-
mented. We should never select proce-
dures that we know are unlikely to be
applied correctly.

Objective Versus Subjective
Application

The model under discussion will still
require extensive reliance on the complex
decision-making and oversight bureau-
cracy that presently plagues the delivery
of behavioral services to developmen-
tally disabled individuals. We should be
quite concerned, however, about the ex-
tent to which a system of cultural val-
ues—even if well developed—infringes
on technological capabilities. The price
of this infringement will be paid by the
clients we are trying to serve. If we choose
to avoid or prohibit the use of effective
procedures in the interest of supporting
the collective likes and dislikes the cul-
ture has accumulated, who will speak for
the client, who may have a different set
of interests?

The law is supposed to serve this role.
Thus, further support for the individu-
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alization of LRA considerations comes
from legal quarters. The initial applica-
tion of the LRA principle in the field of
mental health law played an essential role
in articulating the rights of developmen-
tally disabled and mentally ill individu-
als. The development of the principle can
be attributed to the fact that govern-
mental actions affecting the disabled were
either grossly inadequate or so overly
broad that individual rights were jeop-
ardized. However, as state agencies have
become more sensitive to the needs of
the disabled and more sophisticated in
treatment and placement decisions, the
promise of the LRA principle has dissi-
pated (Parry, 1985). No longer is the
principle applied on an individualized
basis. Instead, the concept usually has
been viewed as an objective principle that
judicial decision makers have applied
uniformly with little or no analysis.

For example, in the area of placement
decisions, a plethora of cases assert that
institutions are inherently more restric-
tive than community placements. These
cases therefore establish an objective
standard that is not necessarily appro-
priate when dealing with the needs of in-
dividual clients. The use of the LRA
principle as an objective standard results
in the creation of hierarchies because
judges and legislatures often make
sweeping treatment and placement de-
cisions for individuals without taking into
account individualized needs. Very little
room exists in hierarchical approaches
for tailoring treatment and placement de-
cisions to the needs of the individual. As
a consequence, mental health profession-
als are increasingly becoming removed
from the decision-making process and
losing any opportunity to determine what
is best for their clients.

An example of this problem arose re-
cently in a California case. California, like
many other states, promulgated a statu-
tory bill of rights, part of which contains
a right to treatment and habilitation “in
the least restrictive conditions necessary
to achieve the purpose of treatment”
(Lanterman Developmental Disabilities
Act). In interpreting this specific provi-
sion, the Court of Appeals in In re Bor-
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gogna (1981) discussed the relation be-
tween state hospital and community
residences as set forth in the statute. The
court concluded that ‘“‘throughout [the
statutory scheme], the assumption is that
the most restrictive and undesirable cus-
tody is in a hospital, and that the ward,
or those most interested in his welfare
will be opposing that placement” (In re
Borgogna, 1981).

The court’s analysis rests on the faulty
notion that a state hospital is always a
more restrictive placement than any oth-
er alternative. The premise represents a
broad societal value judgment that fails
to take into account individual values and
needs. Indeed, the Borgogna, the seem-
ingly anomalous situation arose in which
the state sought to remove Andrew Bor-
gogna from a state hospital and place him
in a community residence, arguing that
he could be effectively treated in a “less
restrictive’” community setting. Andrew,
however, through his conservator, op-
posed the proposed transfer. The testi-
mony was that he wanted to remain in
the state hospital, was happy with his liv-
ing conditions, and greatly feared a dis-
ruption in his routine by transfer to a
community residence.

Unfortunately, the California court
failed to recognize the effects of the “least
restrictive” placement for Andrew Bor-
gogna. A correct application of the LRA
principle would have required the court
to determine whether a less structured,
more open placement was in fact more
restrictive in Andrew’s case. The “less
restrictive” setting may have restricted
his existing repertoire. Andrew may have
needed the security of a state hospital to
achieve his maximum developmental
potential. Indeed, the test may show that
Andrew was functioning quite well in the
state hospital. It was for that very reason
that the state inflexibly argued he should
be transferred to a community setting.

What the courts may sometimes fail to
appreciate are the behavioral issues im-
plicit in the fact that what may be less
restrictive to one individual in certain
circumstances may not be less restrictive
to another. A stroll in the park may be
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an ideal way to spend a summer’s day
for some people, but for an agoraphobic,
it can be terrifying. This conceptual
shortcoming should not be surprising,
however, because judges and legislators
are obviously better prepared to interpret
cultural values than scientific laws. They
are frequently called upon to make such
value judgments. As a result, hierarchies
of placement settings and treatment mo-
dalities easily develop.

For example, under the Eighth
Amendment, capital punishment is con-
sidered the most severe penalty, even
though a particular individual may find
death more tolerable than life impris-
onment without the possibility of parole.
In states in which capital punishment is
allowed, courts impose death sentences
without first inquiring whether a mur-
derer finds life imprisonment more dis-
tasteful than death. Instead, society has
already made that determination when
legislators set forth the sentencing hier-
archy. Similarly, some state legislatures
are currently wrestling with bills to ban
“aversive therapies” based on a societal
value judgment that the use of aversives
is so much more restrictive than other
treatment modalities that they go beyond
the bounds of accepted forms of treat-
ment. As argued earlier, this determi-
nation is made on a moral rather than on
a scientific basis.

In order to be an effective constitu-
tional safeguard, the LRA principle can-
not remain an objective standard but
must be a subjective and dynamic prin-
ciple tailored to individual needs (Parry,
1985). Individual preferences and needs
simply cannot be neatly fitted into a uni-
versal objective continuum. Indeed, the
very basis for promulgating the consti-
tutional Bill of Rights was to protect the
individual from the overbearing will of
the majority. Likewise, in determining
the needs of the developmentally dis-
abled, treatment decisions cannot be
made in isolation from the individual’s
personal preferences, values, and circum-
stances. When the individual is incom-
petent, the right to consent to treatment
is exercised through a substitute decision
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maker, such as a conservator or guardian.
The function of the substitute decision
maker should be to support the incom-
petent individual’s wishes as best as can
be determined based on a subjective de-
termination of what is less restrictive for
that person, given his or her particular
values and preferences. So long as the
decision is consistent with the basic goals
of the state, the individual decision is
entitled to be respected (Parry, 1985). In-
stead of being prevented from exercising
their judgment, clinicians and other pro-
fessionals will be restored to their proper
role, which is to inform the individual
(or the substitute decision maker) of the
best course of treatment for addressing
his or her clinical needs. The individual
(or substitute decision maker) then weighs
that information, together with other in-
formation concerning the individual’s
values or preferences, and arrives at a
judgment.

The final decision is therefore made
with necessary clinical input from pro-
fessionals who are in a unique position
to determine what is appropriate for their
clients. When the law requires courts to
become involved in the process, the role
of the judge is not to enforce treatment
standards based on objective criteria, but
instead to review the substitute decision
maker’s determination to ensure that it
is based on proper clinical information
and with appropriate respect given to the
individual wishes of the client.

TOWARD AN IDEAL MODEL

We have recommended an LRA-based
model for making treatment decisions
that avoids a simplistic hierarchy of pro-
cedures in favor of a general framework
that individualizes the evaluation of how
cultural values and behavior-change
technology should be coordinated. Al-
though such a model is probably a rea-
sonable goal at present, it is only one step
toward a more ideal method of making
decisions. Consider the possibility that
the primary attractiveness of the tradi-
tional hierarchical approach to the selec-
tion of treatment procedures stems from
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the fact that paraprofessionals and non-
professionals usually make these impor-
tant decisions. This genuine need for
quality control is the result of (a) a still-
immature behavior-change technology
that often requires complex, clinical
judgments in the context of an experi-
mental style of the decision making and
(b) a severe shortage of personnel who
have the necessary training and skills to
make and implement these treatment de-
cisions properly.

In the field of medicine, by contrast,
physicians do not adhere to a formal re-
strictiveness hierarchy of treatment pro-
cedures because a better developed med-
ical technology and an adequate number
of physicians allow a more sophisticated
approach to decision making. The indi-
vidual physician considers all of the rel-
evant cultural and professional stan-
dards, recommends a course of treatment
to the patient, and proceeds if consent is
given. The patient is always free to ask
about alternative treatments or to obtain
other opinions. The physician’s judg-
ments are bounded by laws, professional
rules, and scientific literature. They are
also monitored after the fact through both
professional and state mechanisms.
However, suppose that the effectiveness
of medical techniques was as uncertain
as it was 100 years ago, or that nurses
and orderlies made medical treatment
decisions. The degree of flexibility now
permitted the individual physician might
have to be replaced by the relatively sim-
ple and rigid rules for making decisions
represented by treatment procedure hi-
erarchies in the field of developmental
disabilities.

In other words, the real problem we
face is not so much that we are struggling
with what the legal issues are concerning
restrictiveness or how they apply to re-
tarded individuals, but that we are not
clear about the cultural values that im-
pinge on behavioral interventions. Fur-
thermore, our technology is hardly fully
developed and is certainly poorly applied
much of the time because of limitations
in the number of expert staff. We are try-
ing to accommodate these difficulties by
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following simple rules for what are ac-
tually very complex decisions. If we hy-
pothetically remove these unnecessary
burdens, the regulatory task gets consid-
erably simpler.

Let us assume, for example, that any
questions about the constitutionally
guaranteed rights of clients under various
circumstances have been settled. Let us
also assume that a reasonable consensus
regarding culturally based limitations on
treatment options has been reached and
certified by professional standards and
bureaucratic regulations. The question
then becomes one of how to ensure that
these rights and values are respected for
each individual in routine, daily practice.
If we further assume that (a) there is a
nationally established doctoral and mas-
ter’s level training curriculum that as-
sures a high level of expertise in behav-
ioral programming, (b) these individuals
are employed in adequate numbers in
service delivery settings, (c) these indi-
viduals are identified by certification or
licensure and are alone empowered to
make treatment decisions, and (d) they
have adequate support personnel and
other resources to offer state-of-the-art
behavioral services, then the problem
might become not one of controlling
treatment decisions before the fact but
one of monitoring a sample of such de-
cisions post hoc, even if we make the
discouraging assumption that the tech-
nology is no more sophisticated than it
is at present.

In this “best of all possible worlds,”
properly trained and supported profes-
sionals would reasonably be expected to
make treatment decisions and supervise
their implementation sufficiently well that
only a limited program of state and pro-
fessional monitoring would be required
to ensure that everything was consistent
with legal, regulatory, and cultural dic-
tates. As unthinkable as it might sound
in today’s unsettled regulatory environ-
ment, each professional would simply be
left to apply legal and regulatory con-
straints and professional judgments to the
unique features of each case in designing
treatment programs. Although this ap-
proach is certainly not appropriate under
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today’s treatment conditions, we rou-
tinely permit medical professionals the
same leeway in decisions involving far
greater risk to health and life, decisions
that are often irreversible in their con-
sequences.

Of course, we cannot make these as-
sumptions of legal clarity, consensus of
values, and proper training and support
of adequate numbers of professional and
paraprofessional staff. However, we can
at least attempt to develop a model of
LRA-based decision making that is con-
sistent with both cultural values and a
scientific understanding of human be-
havior, while accommodating the unique
features of each treatment situation. Per-
haps most importantly, we should give
the highest priority to creating a more
effective and reliable technology, a more
appropriately trained corps of profes-
sional and paraprofessional personnel,
and more effective service delivery sys-
tems so that we will no longer feel the
need to reduce complex and individual
treatment decisions to crude bureaucrat-
ic rules.
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