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Context: Obesity constitutes a major public health challenge in the United
States. Obesogenic environments have increased owing to the consumption of
calorie-dense foods of low nutritional value and the reduction of daily physical
activity (e.g., increased portion sizes of meals eaten in and out of the home
and fewer physical activity requirements in schools). Policymakers and public
health practitioners need to know the best practices and have the competencies
to use laws and legal authorities to reverse the obesity epidemic. For instance,
statutes and regulations at the federal, state, and local levels of government have
been implemented to improve nutritional choices and access to healthy foods,
encourage physical activity, and educate consumers about adopting healthy
lifestyles.

Methods: In an effort to understand the application of laws and legal authorities
for obesity prevention and control, in June 2008 the Centers for Disease Control
and Prevention convened the National Summit on Legal Preparedness for Obe-
sity Prevention and Control. An outcome of this summit will be the publication
of the proceeding’s white papers written by eight law and subject-matter experts
with substantive contributions from summit participants, which will identify
actionable options that sectors and organizations at various jurisdictional levels
can consider adopting.

Findings: Law has played a critical role in the control of chronic diseases and
the behaviors that lead to them. The use of a systematic legal framework—
the use of legislation, regulation, and policy to address the multiple factors
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that contribute to obesogenic environments—can assist in the development,
implementation, and evaluation of a variety of legal approaches for obesity
prevention and control.

Conclusions: Although public health—focused legal interventions are in an
early stage and the direct and indirect impact they may have on the obesity
epidemic is not yet understood, efforts such as the summit and white papers
should help determine potentially viable legal interventions and assess their
impact on population-level change.
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BESITY IS BOTH AN URGENT REALITY AND AN URGENT THREAT
O to the nation’s health and economic well-being. Currently, obe-

sity affects more than 30 percent of adults (Ogden et al. 2007)
and approximately 16 percent of children and adolescents aged two to
nineteen years (Ogden, Carroll, and Flegal 2008). In fact, the Bogalusa
Heart Study found that 61 percent of obese young people already had
at least one additional risk factor for heart disease, and 39 percent had
at least two additional risk factors (Freedman et al. 2007). Childhood
obesity is a risk factor for severe obesity over the life span, and youth
with a body mass index (BMI) of greater than the 95th percentile have
an increased likelihood of developing an obesity-related chronic disease
earlier in life that they will have to manage throughout their lifetime
(Ferraro, Thorpe, and Wilkinson 2003).

The care and treatment of obesity and its comorbidities over the
lifespan is a costly problem. Direct and indirect medical expenses in
1998 attributed to both overweight and obesity may have been as high
as $78.5 billion (Finkelstein, Fiebelkorn, and Wang 2003), and more
than 25 percent of the rise in medical costs between 1987 and 2001
has been attributed to obesity (Thorpe et al. 2004). Approximately half
the cost of treating obesity was paid through Medicare or Medicaid, and
between 1987 and 2002 the cost of obesity to private insurers increased
tenfold, from $3.6 billion to $36.5 billion (Thorpe et al. 2005). One
reason for the higher medical costs is the prevalence of obesity-associated
diseases among U.S. adults (Thorpe 2006). This may also be true for
children. For example, type 2 diabetes mellitus, which thirty years ago
largely afflicted only adults, now in some cities accounts for almost half
of all new cases of diabetes in children and adolescents (ADA 2000).
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Although genes account for an increased susceptibility to obesity,
changes in the population’s genetic makeup cannot explain the rapid
rise in obesity between 1980 and 1999. Over this period calorically
dense foods became ubiquitous: the consumption of processed food and
food outside the home, as well as soft drinks and portion sizes, all in-
creased. Reduced physical activity may also be a contributing factor.
Although the prevalence of adults who engaged in regular physical ac-
tivity rose between 2001 and 2005, physical activity remains below the
national health objective of 50 percent (MMWR 2007). Black women
and Hispanic men have the lowest rates of regular physical activity com-
pared with all U.S. adults (MMWR 2007). On most days of the week,
34.7 percent of young people in grades 9 through 12 regularly engaged
in physical activity MMWR 2008); the national health objective is 35
percent. The national health objective for fruit and vegetable consump-
tion for all persons two years or older is 75 percent eating at least two
servings of fruits each day and 50 percent eating at least three servings
of vegetables each day (U.S. Dept. of Health and Human Services 2000).
Only 32.6 percent of U.S. adults, however, ate the recommended two
or more servings of fruits, and only 27.2 percent ate the recommended
three or more servings of vegetables per day (MMWR 2007). Between
1999 and 2007, the percentage of U.S. youth in grades 9 through 12
who reported eating fruits and vegetables five or more times per day
declined from 23.9 to 21.4 percent (MMWR 2008).

This article provides a synthesis of the use of public health law as
a tool to prevent and control obesity through an overview of the obe-
sity epidemic and the public health strategies to address it, the legal
framework to address obesity, and an outline of specific laws and legal
authorities that may be used to prevent and control obesity.

Public Health Strategies to Prevent
and Control Obesity

To frame the discussion around the use of laws and legal authorities to
prevent and control obesity, the National Summit on Legal Prepared-
ness for Obesity Prevention and Control focused on six target areas,
four key intervention settings (i.e., communities, medical care, schools,
and workplaces), and three social issues around which policy and envi-
ronmental change initiatives could be organized. The target areas are
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increasing the consumption of fruits and vegetables, physical activity,
and the duration and initiation of breast-feeding and decreasing the con-
sumption of sugar-sweetened beverages and foods of high energy den-
sity and low nutritional value and the time spent watching television.
The social issues are improving access to medical care and appropriate
medical equipment, reducing health disparities for obese persons, and
reducing disability related to obesity. Law-based efforts complementing
and supporting traditional public health efforts can contribute to obe-
sity prevention and control. The following is a discussion of the legal
framework, with examples of efforts taken to address some of the target
areas in different settings.

Laws and Legal Authorities
Affecting Obesity

The development and implementation of legal frameworks could
broaden the range of effective public health strategies and provide valu-
able tools for the public health workforce (Mensah et al. 2004). Indeed,
law has played a critical role in the control of some chronic diseases and
the behaviors leading to them (Wolfson 2001). For example, the Federal
Communications Commission’s decision to use the Fairness Doctrine
to require cigarette counteradvertising on television that emphasized
the adverse health effects of tobacco led the tobacco manufacturers to
withdraw their advertising from television. Local regulation and state
legislation resulted in smoke-free public buildings and helped change
the social norms regarding cigarette smoking. Enforcement of the re-
strictions on tobacco sales to minors reduced youth access and increased
communities’ awareness of the importance of early prevention of to-
bacco use in youth. The CDC’s Public Health Law Program has iden-
tified four core elements necessary to use the law effectively to address
a broad range of public health issues: identifying and understanding
essential laws and legal authorities pertaining to the issue; identifying
and developing the competency of public health professionals to apply
those laws and authorities; coordinating actions across jurisdictions, sec-
tors, and settings; and identifying and disseminating information on
public health laws’ best practices. The systematic use of this frame-
work can have a similar impact on the population’s health by creating
policy and environmental changes that reduce or eliminate obesogenic
environments.
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At the federal level, the legislation with the greatest impact on the
U.S. food supply is the Food, Conservation, and Energy Act of 2008!
(Farm Bill). More than 54 percent of the funds appropriated through
this bill are allocated to nutrition programs (e.g., the national school
meals programs, Community Food Security, Farmers’ Markets Promo-
tion, Fruit and Vegetable Promotion, and the more widely known Sup-
plemental Nutrition Assistance Program, formerly known as the Food
Stamp program). The 2008 reauthorization of the Farm Bill allocates
approximately 15 percent of its funds to subsidize soybean and corn
production (American Farmland Trust 2008). Because these crops are
cheaper, they are widely used in food production, thereby lowering the
cost of foods, which makes them more attractive to consumers. For ex-
ample, these crops provide a cheap source of feed for cattle. In turn,
the lower cost to fatten cattle contributes to the lower market price of
beef and thus the greater availability to and consumption by consumers.
Similarly, food and beverages containing corn or its by-products, such as
high-fructose corn syrup, an inexpensive sweetener for sugar-sweetened
beverages, are now more readily available in food supply stores and
restaurants. The percentage of youth who consumed any carbonated soft
drinks (regular and low calorie) climbed from 37 percent in 1977/1978
to 56 percent between 1994 and 1998, a 48 percent increase (French,
Lin, and Guthrie 2003). Soft drinks account for approximately 14 per-
cent of the daily caloric intake for adolescents aged twelve through
nineteen years (Wang, Bleich, and Gortmaker 2008). Among adults,
the consumption of carbonated soft drinks (regular and low calorie)
and fruit drinks (not 100 percent juice) rose by at least 100 percent
between 1977/1978 and 1994/1995 (Enns, Goldman, and Cook 1997,
Enns, Mickle, and Goldman 2002). Increased consumption of sugar-
sweetened beverages may have contributed to an excessive intake of
calories (Vartanian, Schwartz, and Brownell 2007).

For the first time, the Farm Bill provides $1.3 billion in new fund-
ing over ten years for growing fruits, vegetables, and nuts (American
Farmland Trust 2008); increases the funding of a number of programs
that support farmers’ markets; and provides vouchers for low-income
seniors to purchase fruits and vegetables from local farmers (American
Farmland Trust 2008). The Farm Bill also provides approximately $500
million for states to provide a fresh fruit or vegetable snack in schools
and now permits schools greater flexibility in purchasing products from
local farmers (American Farmland Trust 2008).
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The Transportation Bill, known as the Safe, Accountable Flexible Ef-
ficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU)?
is the physical activity counterpart of the Farm Bill because of its impact
on transportation policy at the national, state, and local levels. For exam-
ple, the bill contains a section on metropolitan transportation planning
that addresses all modes of transportation, including public transporta-
tion. Thirty percent of people who use public transportation achieve the
recommended daily thirty minutes of physical activity by walking to
public transportation from their home, from public transportation to
their place of employment, and the reverse, compared with persons who
do not use public transportation (Besser and Dannenberg 2005). The bill
also contains support for bicycle lanes and pedestrian walkways, recre-
ational trails, and the National Safe Routes to School Program, a federal
initiative to promote children walking and bicycling to school. This
transportation infrastructure offers opportunities to improve physical
activity levels by walking or biking to school or work.

The Federal Communications Commission may also help prevent
and control obesity through its enforcement of the Fairness Doctrine,
which ultimately affected tobacco advertising. In 2007, the Federal
Trade Commission required forty-four food and beverage companies to
disclose their child marketing practices (FTC 2007) and found that ap-
proximately $870 million was spent on child-directed marketing and a
little more than $1 billion on marketing to adolescents, with approx-
imately $300 million overlapping the two age groups (FTC 2008). In
2004, an estimated $10 billion was spent on the direct and indirect
marketing of food and beverage products to children, including sugar-
sweetened beverages, sugary cereals, candy, and highly processed foods
with added sugar, fats, and sodium (McGinnis, Gootman, and Kraak
2006). Advertising is ubiquitous, spanning television, radio, and the
print media to the Internet and “advergames,” in which food is used
as a lure in fun video games (Hawkes 2007). At state and local juris-
dictional levels, legal approaches are also being applied to prevent or
control obesity by educating consumers about their food choices. Cal-
ifornia passed legislation in 2008 that requires calorie content to be
prominently labeled on the menu boards of chain restaurants in the
state.” The New York City Department of Health and Mental Hygiene
used its authority as the department responsible for controlling both
communicable and chronic diseases to adopt a rule requiring chain
restaurants that serve standardized meals to post calorie information on
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their menus and menu boards.* Despite court challenges by the state
restaurant association, the Department’s rule ultimately resulted in the
adoption and implementation of that regulation in January 2008. New
York, San Francisco, and Seattle all serve as models for other jurisdic-
tions. State and local education agencies are enforcing newly adopted
statutes and federal regulations that allow local guidance to regulate the
nutritional value of food available to students. For example, legislation
enacted in Kentucky limits the beverages available in schools to water,
100-percent-juice drinks, low-fat milk, and beverages with no more
than ten grams of sugar per serving.” By June 2008, a total of twenty-
five states had established nutritional standards for “competitive foods,”
that is, foods and beverages available in schools but not approved for re-
imbursement under the National School Lunch Program (USDA 2004).
Twenty-seven states had restricted the sale of competitive foods more
tightly than did federal requirements, and eighteen had adopted nutri-
tional standards for in-school meals that were stricter than those required
by the U.S. Department of Agriculture (Trust for America’s Health
2008).

At the state and local levels, legal approaches are also being applied to
increase physical activity. For example, Texas and Florida have restored
physical education programs to their elementary schools, and the Indiana
legislature passed a statute requiring daily physical activity in all ele-
mentary schools.® The Mississippi state legislature enacted the Healthy
Students Act in 2007 to set minimum standards for physical activity
and health education for K through 12 students, among many other pro-
visions.” However, surveys suggest that only 28 percent of high school
students participate in daily physical education programs, and some
schools have forgone physical education requirements altogether (Peter-
son and Fox 2007). In January 2007, New York City’s Department of
Health and Mental Hygiene implemented a Board of Health rule man-
dating that day care services offer at least sixty minutes of specified types
of activity daily and limiting video viewing to “educational programs
or programs that actively engage child movement.”®

California passed legislation allocating funds to communities to build
sidewalks that enable children to walk to school. Efforts by the city of
Davis, California, to include bike lanes on all its major streets have
been so successful that the city was able to discontinue using buses to
take children to school. California state law mandates that every city
and county adopt a “General Plan” to create healthy and sustainable



222 W.H. Dietz, D.E. Benken, and A.S. Hunter

communities. The California-based Public Health Law and Policy cre-
ated a tool kit to help jurisdictions adopt healthy General Plans (Public
Health Law and Policy 2006). These policies have ameliorated obe-
sogenic environments and supported individuals in making healthy
choices. As a result of the “General Plan” mandate and using the Pub-
lic Health Law and Policy tool kit, the city of Richmond, California,
created a plan with eight consensus goals to ensure that the city has an
extensive system of parks, playgrounds, and open space accessible to city
households, as well as a joint-use project in collaboration with its local
school district (City of Richmond 2007).

The National Committee for Quality Assurance (NCQA) recently
approved Healthcare Effectiveness Data and Information Set (HEDIS)
measures of health plan performance regarding the measurement of body
mass index (BMI) for adults, children, and adolescents, and also for nu-
trition and physical activity counseling of children and adolescents. The
majority of health plans use HEDIS measures to track provider perfor-
mance regarding patient care and services and to report to providers,
purchasers of health care plans, and consumers on the quality of the
nation’s health care (National Committee for Quality Assurance 2008).
The new obesity-related measures are intended to improve providers’
focus on obesity prevention, care, and treatment. The implementation
of obesity-related HEDIS measures shows how a policy strategy can ad-
dress behavioral change. In medicine, as in most settings, “what gets
measured gets done.”

Act 1220, a state law passed in 2003 in Arkansas, offers several strate-
gies to address obesity in children and adolescents. The bill included the
universal measurement of BMI in all schoolchildren, restricted access
to vending machines in public elementary schools, mandated report-
ing by schools of vending machine revenues and expenditures from
contracts with soft drink companies, and created district advisory com-
mittees of parents, teachers, and local community leaders. Arkansas has
established a law-based screening policy that will provide surveillance
information for the state. Other jurisdictions voluntarily participate in
the Youth Risk Factor Behavior Surveillance System and the Behav-
ioral Risk Factor Surveillance System, which track behavioral trends
at the state and national levels. Additional measures are needed to
identify and monitor indicators of obesogenic environments and eval-
uate interventions that address them across settings, jurisdictions, and
Sectors.



Public Health Law/Prevention and Control of Obesity 223

Similar to the statement “what gets measured gets done,” in the
medical care setting “what gets reimbursed gets treated.” Our system
of health care service and benefit design can have a major impact on
overweight management and obesity prevention because the practice of
health care is licensed and regulated, whereas the weight-loss industry
is not. In July 2004, the Centers for Medicare and Medicaid (CMS)
revised the statement that obesity was not a recognized disease in order
to permit Medicare to consider covering payments for obesity-related
treatments (CMS 2004). Even though Medicaid is managed at the state
level, the Medicare ruling prompted some states to broaden their Med-
icaid programs’ coverage of services for the prevention and treatment
of obesity. For example, West Virginia (Unicare 2007) and Tennessee
(Tenncare 2005) offer both full and partial reimbursement for Weight
Watchers programs.

Obesity Prevention and Control:
Actionable Opportunities

These observations, as well as other work emphasizing the importance
of public health law as a relevant approach to the control of chronic dis-
eases (Mensah et al. 2004), inspired the CDC, the Robert Wood Johnson
Fund (RWJF), and other key partners to host a summit from June 18
through 20, 2008, on using laws and legal authorities to prevent and
control obesity. At the 2008 National Summit on Legal Preparedness
for Obesity Prevention and Control, participants’
status of laws and legal strategies relating both directly and indirectly
to obesity prevention and control. For example, the Farm Bill affects
the United States’ food supply directly, whereas zoning regulations for
community design affect obesity indirectly through their impact on
physical activity. The summit identified potential gaps in laws, com-
petencies to apply them, and possible coordination of efforts across
jurisdictions and sectors for obesity prevention and control. These delib-
erations contributed to the development of white papers for improving

reviewed the current

the contribution of laws and legal authorities to help reduce the health
threats posed by obesity. Proceedings of the National Summit on Legal
Preparedness for Obesity Prevention and Control, including the white
papers, are expected to be published in June 2009 and will identify mea-
sures that sectors and organizations at various jurisdictional levels might
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consider adopting to address the urgent threat of obesity in the United
States.

Endnotes

1. Food, Conservation, and Energy Act of 2008, Pub.L. 110-234, May 22, 2008.

Safe, Accountable Flexible Efficient Transportation Equity Act: A Legacy for Users of 2005,
Pub.L. 109-59, August 10, 2005.

Food Facilities: Nutritional Information, Cal. Retail Food Code § 114094 (2008).

N.Y.C. Health Code § 81.50 (2007).

KY Rev. Stat. § 158.854(1)(2)(c) (2007).

Ind. Code Ann. § 20-26-9-2 (2006).

MS Code Ann. § 37-13-134(1) (2008).

N.Y.C. Health Code § 47.36 (2008).

The summit convened more than 220 public health experts, lawmakers, academicians, lawyers,
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planners, regulators, and food industry representatives.
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