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Introduction

Doctors are frequently asked by patients whether
they should disclose a mental illness when apply-
ing for work. Recognizing the potential for dis-
crimination on the part of employers, many
doctors advise concealment. However, conceal-
ment is attended by legal and psychological disad-
vantages. In this paper we discuss the pros and
cons of disclosure and concealment that underlie
this dilemma, and conclude that the current legal
safeguards are unsatisfactory. We call for clarifica-
tion of the law to support people with mental ill-
ness who wish to work, in the form of a specific
amendment to the current Equality Bill.

Mental illness, stigma and
exclusion from the workplace

Employment rates among people with mental
illness are strikingly low. The UK National
Labour Force Survey found that in recent years
the proportion of the whole adult population who
were employed was about 75%; for people with
physical health problems the figure was about
65% while, for people with severe mental
health problems, only about 20% were em-
ployed.! This despite having the highest ‘want to
work’ rate of any unemployed group: one British
survey found that as many as 90% of people
with mental illness wanted to return to the work-
place.”

This low employment rate reflects widespread
discrimination. In England, one-third of people
with mental health problems say that they have
been dismissed or forced to resign from their jobs,3
40% say that they were denied a job because of
their history of psychiatric treatment,®> and about

60% say that they avoid applying for a job as they
expect to be dealt with unfairly.

Studies of employers support these reported
difficulties. In one vignette study, employers were
seven times more likely to recommend hiring an
applicant with a physical disability (wheelchair
user) than a mental illness (currently taking medi-
cation for anxiety and depression).* Further, some
employers and colleagues exhibit stigmatizing
behaviours towards employees known to have a
mental illness, including restricting opportunities
for promotion, micro-management, over-attribution
of mistakes to illness, malicious gossip, and subtle
forms of social exclusion.” Working environments
with these characteristics will discourage dis-
closure;® conversely, feeling appreciated by one’s
boss and colleagues and having a supportive
working environment are key factors in disclosure
decisions.”®

Psychological aspects of
concealment and disclosure

The relationship between concealment of a hidden
stigma and psychological distress is not clear-cut.
Concealment or secrecy can be a major stressor
for stigmatized individuals.” The preoccupation
model of secrecy,10 for example, describes how
secrecy activates cognitive processes which may
lead to obsessive preoccupation and intrusive
thoughts about the ‘secret’. Such distressing reac-
tions can be particularly salient in situations where
it is perceliylez.'d as important to conceal, e.g. a job
interview.

However, there is also evidence to suggest that
it is not the process of keeping a secret but rather
the personality variable of ‘predisposition to self-
conceal’” which is associated with psychological
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distress.!®> Motivational orientation, i.e. whether
motivation is directed towards the self or towards
others, has also been linked with level of self-
concealment,'* and perceived social support has
been found to mediate the association between
disclosure and wellbeing.'®

Disability discrimination - the
legal context

To reap the psychological benefits of disclosure
requires legal protection from discrimination.
However, to make use of the law it is necessary for
a person to bring themselves within a protected
category. At present, there is no specific category
related to mental illness; the only applicable (albeit
in limited circumstances) legal category is ‘disabil-
ity’, although the association of mental illness with
disability brings its own difficulties, as discussed
below.

The main legal protection, therefore, is the Dis-
ability Discrimination Act 1995 (DDA), which
applies to employees (or other workers such as
agency workers) and job applicants. Under Section
1 of the DDA a person has a disability if ‘he has a
physical or mental impairment which has a sub-
stantial and long-term adverse effect on his ability
to carry out normal day-to-day activities’. At
present an ‘impairment’ is taken to affect the nor-
mal day-to-day activities of the person concerned
only if it affects one of the following: mobility;
manual dexterity; physical co-ordination; conti-
nence; ability to lift, carry or otherwise move
everyday objects; speech, hearing or eyesight;
memory or ability to concentrate, learn or under-
stand; or perception of the risk of physical danger.
Notably the current Equality Bill (Clause 6 and
Schedule 1) seeks to remove such an explicit defi-
nition of impairment. Within the DDA ‘long-term’
means that it has either lasted at least 12 months, or
that the period for which it is likely to last will be at
least 12 months, or for the lifetime of the person
affected. Particularly relevant to mental illness is
the criterion that when an impairment ceases to
have a substantial effect on a person’s ability to
carry out normal day-to-day activities, then it is
to be treated as continuing to have that effect if that
effect is likely to recur (Schedule 1).

The DDA (Section 3A) states that it is unlawful
to directly discriminate, i.e. to treat someone less
favourably on the ground of disability. However, it

is possible for an employer to discriminate against
a worker, or a potential worker, for a reason related
to the disability as long as the employer can show
that the reason ‘is both material to the circum-
stances of the particular case and substantial’ (Sec-
tions 3A(3) and 5(1)(b)). Discrimination requires
that there be a comparison with another person;
currently the case of London Borough of Lewisham v
Malcolm (2008) establishes that the correct compa-
rator is someone who is not disabled, but to whom
the same reason applies, e.g. if the disabled person
has been dismissed because of the amount of sick-
ness leave taken, then if someone without the dis-
ability would have been dismissed for taking the
same amount of sickness leave there is no discrimi-
nation. Clause 15 of the Equality Bill, presently
before Parliament, removes this restriction and
requires the employer to defend the treatment of
the disabled person in the light of the detriment
caused.

Obligation to make ‘reasonable
adjustments’

Additional protection for disabled individuals is
provided by the DDA (Section 4A) as there is an
obligation on the employer to make ‘reasonable
adjustments’ to accommodate disabled workers.
This obligation only arises if the disabled person
would otherwise be at a ‘substantial disadvan-
tage’, where the latter means ‘worthy of consider-
ation for the purposes of the Act’ (A v London
Borough of Hounslow [2001]).

It is important to note that disability and ill-
health differ both in law and in practice, indeed the
association of disability with illness could be seen
as an aspect of stigmatization. One practical impli-
cation is that employers do not, as a matter of
course, have to make adjustments to the amount of
time off someone can take, particularly if there is
any suggestion that the terms of a sick pay scheme
should be modified (see O’Hanlon v Commissioners
for HM Revenue & Customs [2007]).

Disclosure of disability under the
DDA

The House of Lords has decided that there can only
be liability for discrimination if the employer
knows that the individual concerned is disabled
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(London Borough of Lewisham v Malcolm [2008]). It is
not unlawful for employers to ask job applicants
whether they have a disability, but this should only
be done for the purpose of incorporating reason-
able adjustments into the interview process, or for
confidential anonymous monitoring, and it cannot
be used for discriminatory purposes.'® Further, in
December 2009 a new clause (60) was added to the
Equality Bill to discourage employers from asking
about the health of job applicants.

The Employment Rights Act and
non-disclosure

A person with a disability may be dismissed for
misconduct under the ERA (Section 98) if the
employee did not disclose their ‘disability’, or
‘medical condition” or ‘medical history’. This is
illustrated by the case of O’Brien v Prudential
Assurance Co [1979] where a tribunal held that it
was fair to dismiss an employee after an excellent
work record of one year, when it was discovered
that he had given false answers to mental health
questions prior to appointment. In the case of
Cheltenham Borough Council v Christine Susan Laird
[2009] the council sued its former employee for
failure to disclose mental problems in a pre-
employment questionnaire. Although the Council
was not successful because the questions were
deemed to be ambiguous and the answers given
reflected this, the case has confirmed that such
questions can be asked and false or misleading
answers can result in serious consequences for the
employee.

Conclusions

So what advice can doctors give when asked by
patients with mental illness whether to disclose?
Disclosure provides the opportunity to request
reasonable adjustments and may be psychologi-
cally advantageous. However, it appears that two-
thirds of people with schizophrenia, for example,
prefer not to disclose when applying for work."”
Given this preference, doctors should know that in
relation to written job applications the information
that must be disclosed varies according to the
nature of the job, the nature and recency of the
illness, and the specificity of the question asked.
Nevertheless there is a risk of dismissal if relevant

information is concealed. In relation to job inter-
views, no information needs to be volunteered if
not directly asked at interview, but if there is a
direct question then the same terms as for a written
application apply. In terms of an Occupation
Health assessment, it is important to recognize
those carrying out the assessment are staff of the
employer, that the disclosure forms are the prop-
erty of the employer, and therefore information is
available to the employer.

A criticism of the DDA is that it adopts a ‘medi-

cal’, rather than a ‘social’ model of disability. By
its use of the concept of ‘impairment’, the DDA
reflects the view that there is a medical problem
located within the individual, whereas a social
model considers the way in which society disad-
vantages certain people who do not conform to a
‘norm’. Using a social model would deal more
effectively with stigma and remove the irony that
persons with mental health problems often fear the
stigma of being regarded as disabled, with its
associations (in their case) of mental incapacity.
Adoption of a model that acknowledges mental
illness as a stigmatized condition could locate
mental illness more comfortably within the legis-
lative framework and provide more specific pro-
tection. Further, it might be appropriate to adopt
the US model whereby pre-employment enquiries
are confined to the ability of an applicant to per-
form job-related functions.® This is not to say that
the US legislation has been wholly successful in
this regard, as there have been problems with

regard to restriced definitions of ‘mental illness’,

719

but such a development would be a welcome start-
ing point and lessons could be learned from the US
experience. In consequence, it is timely now to call
for an amendment to the Equality Bill to include
specific provision for people with mental illness as
a stigmatized group (as has already been included
in relation to severe disfigurement, cancer and
HIV), so as to provide much stronger legal support

to

people with mental illness who wish to work.
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