
The Unique Authority of State and Local Health Departments to
Address Obesity
Jennifer L. Pomeranz, JD, MPH

The United States has 51

state health departments and

thousands of local health

agencies. Their size, structure,

and authority differ, but they

all possess unique abilities

to address obesity. Because

they are responsible for public

health, they can take various

steps themselves and can co-

ordinate efforts with other

agencies to further health in

all policy domains.

I describe the value of health

agencies’ rule-making author-

ity and clarify this process

through 2 case studies involv-

ing menu-labeling regulations.

I detail rule-making procedures

and examine the legal and

practical limitations on agency

activity.

Health departments have

many options to effect change

in the incidence of obesity but

need the support of other gov-

ernment entities and officials.

(Am J Public Health. 2011;

101:1192–1197. doi:10.2105/

AJPH.2010.300023)

STATES AND LOCALES ARE

often innovators in creating and
implementing public health policy.
They can respond to local con-
cerns and consider issues and
costs that directly affect their spe-
cific interests.1 The public health
and financial toll of obesity is a
burden in every state.2---4 Annual
obesity-attributable medical

expenditures range from $87 mil-
lion to $7.7 billion per state, with
approximately half of those expen-
ditures financed by Medicare and
Medicaid.5 If the government as-
sumes responsibility for addressing
this public health issue, action at
multiple levels and across disci-
plines is required. In certain venues
officials have a limited view of what
state health agencies can do to
address obesity6; however, more
than 90% of these agencies report
that they are responsible for obesity
prevention.7

The United States has 51 state
health departments (including the
District of Columbia’s) and ap-
proximately 2800 local health
agencies.7,8 The majority of states
also have local health agencies. De-
pending on the state’s structure,
local agencies’ authority may flow
through the state health department
or be granted independently.7

Their size, structure, and authority
differ, but all were created by a leg-
islative grant and share the common
goal of promoting and protecting
health within their communities.
Health departments traditionally
work in concert with other agencies
and nongovernmental organiza-
tions. Approximately half of the
state health agencies have a signifi-
cant source of authority that allows
them to enact rules and regula-
tions to further their public health
missions,7 and 73% of local health
departments report using this

authority to adopt public health
regulations.8 This rule-making au-
thority stems from laws passed to
advance public health in specific
ways.

I explore the actions that are
available to health departments
through their authority over pub-
lic health and their ability to co-
ordinate across agencies to bring
health concerns into other policy
domains. I assess the value of
agency rule-making authority, the
legal and practical constraints on
departments’ ability to use this
authority, and the legal procedure
of rulemaking through 2 case
studies of successful menu-labeling
regulations developed and carried
out by a state and a local health
department. Although health de-
partments have the ability to ef-
fect change in the incidence of
obesity, they need motivated
leaders and the support of other
government entities or officials to
successfully address this public
health problem.

AGENCY ACTION TO
ADDRESS OBESITY

The increased incidence of
obesity in the United States is
attributable to many factors;
however, the modern food envi-
ronment is considered a primary
driver.9 The transition has been
influenced by federal farm sub-
sidies, economic disparities and

access issues, lax school food stan-
dards, increased industry involve-
ment in government, and constant
exposure to food marketing, among
other triggers.10---16 Although no
single government entity can
control every aspect of the problem,
state and local health departments
can work independently and in
concert with other agencies and
nongovernmental entities to ef-
fectuate change within their
communities.

Because no single solution has
been shown to reduce the inci-
dence of obesity by itself, several
options should be explored. The
Institute of Medicine released a re-
port that drew on the best evi-
dence available to suggest local
government actions that might re-
duce childhood obesity.17 Many of
the suggested strategies are directed
at correcting disparities in commu-
nity food environments where the
lack of access to affordable healthy
food has been shown to contribute
to obesity rates for the entire com-
munity.18 The legal authority
granted to health departments
varies by state, but in general their
available options include offering
incentives for restaurants and food
stores to carry and promote
healthier options, mandating strong
nutrition standards for food and
beverages in government-run and
-maintained facilities and programs,
increasing participation in govern-
ment nutrition assistance programs,
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and allowing farmers’ markets to
accept government benefits.17,19

Cross-Agency Cooperation

State health departments report
collaborating with other state
agencies, such as (in order of
regularity) emergency response,
transportation, parks and recrea-
tion, tribal, housing, and land-use
agencies.7 Other agencies involved
in public health include depart-
ments of education, city planning,
and agriculture. By coordinating
cross-agency conversations and
policymaking, health departments
can insert health concerns into
a vast range of policymaking activ-
ities within their jurisdictions. This
approach, called health in all poli-
cies, brings health issues from the
traditional health sectors into other
government entities, thereby posi-
tively influencing transportation,
housing, environment, education,
and fiscal policies.20 Underlying this
concept is the recognition that
public health is determined by liv-
ing conditions and other social and
economic factors outside the health
sector and is thus best influenced
by policies and activities across all
levels of government.21

Inserting health concerns into
other policy areas requires part-
nerships and alliance building.21

Although other sectors of govern-
ment may not primarily focus on
health, they similarly need part-
ners and cooperation to get their
initiatives considered and imple-
mented. In addition to fostering
cooperation, health departments
can educate policymakers on the
cost savings and social gains that
stem from promoting prevention
and health policy across sectors.22

Quantifying the cost of obesity to

state budgets23 and the inequities
suffered by underserved communi-
ties could help persuade other gov-
ernment entities and officials to
agree to initiatives to reduce these
burdens.

Many Institute of Medicine rec-
ommendations would be well
suited for such cross-agency work:
creating incentive programs to
attract supermarkets to under-
served areas, enacting zoning or
land-use regulations to enable
healthy food providers to locate in
underserved neighborhoods and
to prevent vendors of unhealthy
food from locating near schools
and playgrounds, adopting build-
ing codes that require clean and
accessible water fountains, and
enacting planning guidelines for
the creation, maintenance, and
security of sidewalks, parks, and
playgrounds.17,24 Additional local
options would regulate the retail
environment by restricting un-
healthy food in checkout aisles,
for example, or setting default nu-
tritional standards for restaurant
food that comes with toys or other
incentives.25

Health departments can also
educate the private sector and in-
surance companies about the po-
tential cost savings, increased
productivity, and reduced absen-
teeism that reward promotion of
wellness and prevention.22,26 Lo-
cal health departments can collab-
orate with employers to develop
and implement wellness plans to
advance obesity prevention and
control measures.27

Health Department

Rulemaking

The concept of lawmaking in
the United States has traditionally

been defined by the legislative
process, the progress of a pro-
posed bill to an enacted law.
Agencies’ ability to create regula-
tion, with the full force and effect
of legislation, may be overlooked.
Health agencies with regulatory
authority were granted this au-
thority through legislation defin-
ing its scope. In the past, most
health agencies used their varying
authorities over food to address
acute issues of sanitation and
safety. Modern health depart-
ments have broadened their view
of their role in ensuring food
safety and protecting health to
consider the long-term conse-
quences of deficiencies in the food
supply including access issues,
obesity, and malnutrition. Health
departments with regulatory au-
thority can use rulemaking to
address long-term public health
issues such as obesity.

Approximately half of the pub-
lic health departments in the
country can promulgate regula-
tions; however, only approxi-
mately 17% report enacting regu-
lations as a primary activity.7

Significantly, 73% of local health
departments report using this au-
thority to adopt public health regu-
lations.8 In the past, public health
departments used rulemaking to
regulate a wide range of issues,
including sanitation,28 smoking re-
strictions,29 school vaccinations,30

breathalyzer machine calibration,31

and menu labeling.32 In locations
where rule-making authority does
not exist to address long-term
health concerns, agency officials
can publicly call for increased au-
thority over such issues,33 and
grassroots movements can urge
their legislators to grant it.34

Agency rulemaking has certain
advantages over the legislative
process. Although the legislative
process is effective, it often takes
years for a bill to become law.
Enacting regulation is relatively
quick and does not require multi-
ple levels of action (e.g., commit-
tees, floor votes) in the 2 separate
chambers of a state legislature.
Regulatory action is grounded
in the expertise of the agency.
Agency officials can consider
competing interests but can act to
further the general purpose of
the agency: protecting and ad-
vancing public health. Legislation
is frequently the result of com-
promise by many competing in-
terests. Finally, if an agency acts
within its authority, judicial defer-
ence to the agency’s action can be
quite strong, so if such action is
challenged in court, the judiciary
frequently gives the agency the
benefit of the doubt on certain
issues.

Limitations on

Regulatory Action

An agency’s ability to undertake
regulatory action may face legal
and practical limitations. The
practical limitations are largely
political and financial and can
function as a barrier to regulation.

An agency cannot usurp the
legislature’s legislative function.
The federal and all state constitu-
tions provide that legislative
powers are vested in the Con-
gress35 and state legislatures,36

respectively. A health department,
therefore, can only act as an ad-
ministrative body in its own prov-
ince: it cannot enact a regulation
that requires not public health
expertise but rather the balancing
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of purely economic or social con-
cerns.37

Agencies may be delegated
a broad range of powers, but they
cannot exceed their legislative
mandate. In 1996, for example,
the Food and Drug Administration
attempted to establish its authority
to regulate tobacco products by
defining nicotine as a drug and
cigarettes and smokeless tobacco
products as drug delivery devices,
within the meaning of the Food,
Drug, and Cosmetics Act.38 The
Supreme Court found, however,
that Congress had not granted the
agency authority over tobacco, so
the proposed regulations were pro-
mulgated outside of its legislated
authority and thus were rendered
void.39 Notably, Congress recently
passed the Family Smoking Pre-
vention and Tobacco Control Act,
granting the Food and Drug Ad-
ministration authority to regulate
tobacco.40 Although details of the
act have been challenged by the
tobacco industry in court, the
agency is now vested with the
regulatory authority it previously
lacked.41

If an agency’s position conflicts
with the political position of elec-
ted officials in a jurisdiction, those
officials can obstruct agency ac-
tivity. More than half of the state
health agencies report directly to
the governor,7 and most of the
others report to a health official
appointed by the governor.7,42

Boards of health face generalized
pressure to conform to the views
of the governor, who also has the
power to replace their members.
For example, in Massachusetts,
then-governor Mitt Romney re-
placed members of the state’s
Public Health Council with

business-oriented representatives
when the original members dis-
agreed with his position on certain
issues.43 Governor Deval Patrick
later replaced Romney’s appointees
to encourage public health research
and policy in alignment with his
administration’s objectives.44

The legislature’s power over
public health agencies also ex-
tends to granting and withdrawing
regulatory authority, approving
agency budgets, and passing pub-
lic health laws and fees.7 The
legislature can thus decrease an
agency’s budget if the agency’s ac-
tions thwart the legislature’s politi-
cal will, and this threat alone can
function to inhibit agency action at
odds with elected officials’ positions.

The legislature can also with-
draw the agency’s rule-making
authority over a particular issue.
For instance, the Metropolitan
Board of Health of Nashville and
Davidson County, Tennessee,
passed a menu-labeling regulation
in 2009.45,46 Although the ordi-
nance was very popular locally, its
passage conflicted with the position
of state legislators. Legislators
therefore passed a law forbidding
nonelected government bodies (i.e.,
boards of health) to enact regula-
tions ‘‘pertaining to the provision of
food nutritional information or
otherwise regulate menus at food
service establishments.’’47 This
legislation withdrew the author-
ity of the state’s health depart-
ments from enacting menu-la-
beling laws and simultaneously
preempted all agency regulation
in this area. The governor vetoed
this law, but the legislature
overrode the governor’s veto in
February 2010, effectively void-
ing the local ordinance.48

The federal and state legisla-
tures can preempt, or preclude,
state or local agencies’ action on
an issue before activity even be-
gins or as part of another law. For
example, in 2008, Georgia’s legis-
lature passed a law, signed by the
governor, that enjoined all local
boards of health and political
subdivisions from issuing any law
requiring food service establish-
ments to provide nutrition infor-
mation about their products.49

This law means that no community
in the entire state of Georgia can
pass a menu-labeling ordinance.
Similarly, when California passed
a menu-labeling law, the legislature
preempted all local action on the
matter.50 This voided previously
enacted ordinances in San Fran-
cisco and Santa Clara.51,52

MENU-LABELING
REGULATION CASE
STUDIES

Despite the obstacles, success
stories exist. Many state and local
public health departments have
the power to enact regulations to
implement policy options. When
elected officials support such
measures, rulemaking becomes an
effective mechanism to address
public health. Two case studies of
menu-labeling efforts provide in-
sight into the law and procedure
of rulemaking, although not all
jurisdictions have similar author-
ity. Since passage of the federal
menu-labeling law in March
2010, states and locales are gen-
erally preempted from enacting
nutrient disclosure requirements
that are not identical to the fed-
eral mandate.53 As a result, the
state of menu labeling is in flux

nationwide. However, health
agencies may be able to devise
the next generation of public
health regulations to address
obesity. Each health department
needs to research its own legisla-
tive grant and think creatively
about ways to use its authority in
the context of the obesity epi-
demic.

Proposals in New York City

and Massachusetts

New York City’s Department
of Health and Mental Hygiene
(DOHMH) was the first local
agency and the Massachusetts
Department of Public Health was
the first state agency to pass
a menu-labeling ordinance. New
York City’s charter distributes
power and establishes the duties
and authorities of officers, depart-
ments, and agencies. Under the
charter, the DOHMH could pursue
menu labeling under its dual au-
thority over chronic diseases54

and the food supply.55 The charter
grants the agency rule-making au-
thority56 and the power to amend
the New York City Health Code
for public health purposes.57 Simi-
larly, the General Laws of Massa-
chusetts grant the Massachusetts
Department of Public Health the
authority to promulgate regulations
to prevent and control disease to
protect public health58 and to
amend the state Sanitary Code59

to address public health in food
service establishments.60

In accordance with their re-
spective authorities, the agencies
used their expertise to develop
a response to obesity. New York
City health officials undertook
considerable research into the
obesity epidemic in the city, the
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efficacy of nutrition labeling, resi-
dents’ consumption rates outside
the home, and consumer confu-
sion over the caloric content of
restaurant foods. It also consid-
ered polling data that supported
a menu-labeling measure.61 This
research provided a strong basis for
the city and other jurisdictions to
enact menu-labeling laws. The
Massachusetts Department of Pub-
lic Health cited the New York City
regulation in its summary of find-
ings to support its own regulation.62

Once an agency determines the
basis for a proposed regulation
and drafts the regulatory lan-
guage, it must publish a notice of
its intent to amend the relevant
code to allow for public com-
ments. Public hearings are gener-
ally required to be held at least 30
days after the date of notice, but
this can vary among jurisdictions.
Agencies traditionally accept writ-
ten comments, and the hearing
allows time for oral testimony.
New York City’s DOHMH pub-
lished its notice in the city record
on September 29, 2006, and held
its public hearing on October 30,
2006. The department received
more than 2200 written and oral
comments, including testimony
from 45 persons at the hearing.61

On December 15, 2006, the Board
of Health adopted the menu-labeling
law, x81.50 to the New York
City Health Code. The regulation
was to become effective in July
2007.

On January 21, 2009, the Mas-
sachusetts Department of Public
Health filed a copy of its notice to
amend the code with the secretary
of state, who published it in the
state register.63 Hearings were held
on February 24 and 25, 2009,64

and 10 people testified.65 The de-
partment also received 139 written
comments and met with represen-
tatives from the food industry.65 On
May 13, 2009, the Public Health
Council approved the amendment,
and the menu-labeling law was to
become effective on November 1,
2010.

The ability of a department of
health to make rules despite bar-
riers inherent to the process often
reflects the presence and goals of
motivated leaders. In New York
City, the former commissioner of
the DOHMH and the mayor are
strong public health advocates, as
are the health commissioner and
governor of Massachusetts.

Lessons Learned

Because an agency must act
within its legislative mandate, it
needs to determine whether it has
the authority to establish rules in
this context and work creatively to
address obesity under its legisla-
tive grant. If legal questions arise,
the department may ask its inter-
nal legal advisers or the attorney
general to answer questions about
its authority or duties,66 ambigui-
ties of the law,67 and other legal
issues that bear on its proposed
action.68 The agency may also seek
answers when the law is clear but
the outcome may be unpopular, to
protect those who must put a new
law into practice.

Although the difficult determi-
nations were made prior to
drafting the proposed ordinances,
the timelines in New York City
and Massachusetts highlight the
procedural speed of rulemaking
once it begins. After the notices
of intent to amend the codes
were published, rulemaking was

under way and was efficiently
completed.

Both agencies considered many
comments from competing inter-
ests. In fact, Massachusetts officials
responded to industry’s concerns
that it would be financially diffi-
cult to comply with the regulation
in the original time allotted (6
months)––and their own need to
effectively enforce the ordi-
nance––by implementing a longer
phase-in period (a year and a half)
for the law to become effec-
tive.69,70 This compromise high-
lights the value and success of the
notice and comment phase of
rulemaking.

Litigation can result from
agency action. In New York City,
the original menu-labeling law was
scheduled to become effective in
July 2007, but the New York State
Restaurant Association sued the
DOHMH to prevent enforcement
of the ordinance.71,72 New York
City was the first to implement
a menu-labeling regulation, and
thus it had to be prepared to defend
its action if challenged. Not all in-
novative public health regulations
result in litigation; in fact, at the
same time that the DOHMH passed
the menu-labeling law, it also
passed the nation’s first trans fat
ban, which went into effect without
incident. However, new and inno-
vative public health regulations can
render an agency susceptible to
industry lawsuits.73

The judicial branch serves as
a necessary check on agency ac-
tion to ensure that entities’ and
individuals’ rights are not in-
fringed by regulation. Absent legal
defects, agency rulemaking re-
ceives deferential judicial review.
Thus, regulations will not be

struck down unless they are pro-
cedurally defective, arbitrary, or
capricious in substance or mani-
festly contrary to the statute dele-
gating authority to the agency.74

This deference to agencies’ inter-
pretation of their own authority
gives health departments some
leeway in enacting regulations that
advance public health.

CONCLUSIONS

Health departments are vested
with important and valuable au-
thority to address long-term public
health issues, including obesity.
By partnering with nonprofit and
private organizations and other
government agencies, health de-
partments can encourage consid-
eration of health issues across
disciplines and bring health into
a vast array of policymaking ini-
tiatives. Health departments with
rule-making authority can use this
power to address obesity-related
health concerns. Research into the
authorizing language for all public
health departments would clarify
the diverse nature of health
agencies’ authority and encourage
those with broader authority to
move beyond traditionally estab-
lished activities to mitigate the
obesity problem.

Practical limitations to public
health departments’ ability to ad-
dress obesity include political and
budgetary constraints, which can
challenge even highly motivated
health officials. Governments that
want to reduce obesity incidence
must remove these barriers to en-
able health departments to use
their unique authority. Public
health education, advocacy, and
grassroots movements can
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highlight the need for government
action to address obesity and en-
courage elected officials to support
their health agencies and grant
them broader regulatory authority
where it is needed. j

About the Author
Jennifer L. Pomeranz is with Legal Initia-
tives at the Rudd Center for Food Policy
and Obesity, Yale University, New Haven,
CT.

Correspondence should be sent to Jennifer
L. Pomeranz, Rudd Center for Food Policy &
Obesity, PO Box 208369, Yale University,
New Haven, CT 06520-8369 (e-mail:
jennifer.pomeranz@yale.edu). Reprints can
be ordered at http://www.ajph.org by click-
ing the ‘‘Reprints/Eprints’’ link.

This article was accepted September 10,
2010.

Acknowledgments
Funding for this article was provided by
the Rudd Foundation.

Thanks to the editorial staff and
anonymous reviewers for their valuable
insights.

Human Participant Protection
Protocol approval was not required
because no human participants were
involved.

References
1. Koh H. Remarks. Presented at:
Weight of the Nation: CDC’s Inaugural
Conference on Obesity Prevention and
Control; July 27---29, 2009; Washington,
DC. Available at: http://www.adph.org/
ALPHTN/index.asp?id=3775. Accessed
March 24, 2010.

2. Finkelstein EA, Trogdon JG, Cohen
JW, Dietz W. Annual medical spending
attributable to obesity: payer-and service-
specific estimates. Health Aff (Millwood).
2009;28(5):w822---w831.

3. Trogdon JG, Finkelstein EA,
Hylands T, Dellea PS, Kamal-Bahl SJ.
Indirect costs of obesity: a review of the
current literature. Obes Rev. 2008;9(5):
489---500.

4. Stewart ST, Cutler DM, Rosen AB.
Forecasting the effects of obesity and
smoking on U.S. life expectancy. N Engl
J Med. 2009;361(23):2252---2260.

5. Finkelstein EA, Fiebelkorn I, Wang
G. State-level estimates of annual medical
expenditures attributable to obesity. Obes
Res. 2004;12(1):18---24.

6. National Governors Association
Center for Best Practices. Shaping
a Healthier Generation: Successful State
Strategies to Prevent Childhood Obesity.
September 2009. Available at: http://
www.nga.org/Files/pdf/0909HEALTH
IERGENERATION.PDF. Accessed
February 22, 2011.

7. Association of State and Territorial
Health Officials. Profile of state public health.
Vol 1. 2009. Available at: http://www.
astho.org/Research/Major-Publications/
Profile-of-State-Public-Health-Vol-1.
Accessed January 15, 2010.

8. National Association of County and
City Health Officials. National profile of
local health departments. 2008. Available
at: http://naccho.org/topics/infrastruc-
ture/profile/resources/2008reports/
upload/NACCHO_2008_ProfileReport_
post-to-website-2.pdf. Accessed March
19, 2010.

9. Brownell KD. Food Fight. New York,
NY: McGraw-Hill; 2004.

10. Pomeranz JL, Gostin LO. Improving
laws and legal authorities for obesity
prevention and control. J Law Med Ethics.
2009;37(Suppl 1):62---75.

11. Black JL, Macinko J. The changing
distribution and determinants of obesity
in the neighborhoods of New York City,
2003---2007. Am J Epidemiol. 2010;
171(7):765---775.

12. Amarasinghe A, D’Souza G, Brown
C, Oh H, Borisova T. The influence of
socioeconomic and environmental deter-
minants on health and obesity: a West
Virginia case study. Int J Environ Res
Public Health. 2009;6(8):2271---2287.

13. Brownell KD, Warner KE. The
perils of ignoring history: big tobacco
played dirty and millions died. How
similar is big food? Milbank Q. 2009;
87(1):259---294.

14. Harris JL, Pomeranz JL, Lobstein T,
Brownell KB. A crisis in the marketplace:
how food marketing contributes to child-
hood obesity and what can be done. Annu
Rev Public Health. 2009;30:211---225.

15. Montgomery KC, Chester J. Interac-
tive food and beverage marketing:
targeting adolescents in the digital age.
J Adolesc Health. 2009;45(3 Suppl):
S18---S29.

16. Citizens United v Federal Election
Commission, 558 US 50 (2010).

17. Institute of Medicine. Local govern-
ment actions to prevent childhood
obesity. Report brief. September 2009.
Available at: http://www.iom.edu/
;/media/Files/Report%20Files/2009/
ChildhoodObesityPreventionLocal
Governments/local%20govts%20
obesity%20report%20brief%20
FINAL%20for%20web.ashx. Accessed
November 21, 2009.

18. Story M, Kaphingst KM, Robinson-
O’Brien R, Glanz K. Creating healthy food
and eating environments: policy and en-
vironmental approaches. Annu Rev Public
Health. 2008;29:253---272.

19. San Francisco CAC. x9A.14.
Farmer’s Markets: Permission to Sell-
Required; Scope. February 16, 2007.
Available at: http://library.municode.
com/HTML/14131/level1/C9A.html#
C9A_s9A.15. Accessed August 19,
2010.

20. Ritsatakis A, Järvisalo J, Opportuni-
ties and challenges for including health
components in the policy-making process.
In: Ståhl T, Wismar M, Ollila E, Lahtinen
E, Leppo K, eds. Health in All Policies:
Prospects and Potentials. Helsinki, Finland:
Ministry of Social Affairs and Health;
2006:145---168. Available at: http://
www.euro.who.int/document/e89260.
pdf. Accessed November 21, 2009.

21. Sihto M, Ollila E, Koivusalo M.
Principles and challenges of health in all
policies. In: Ståhl T, Wismar M, Ollila E,
Lahtinen E, Leppo K, eds. Health in All
Policies: Prospects and Potentials. Helsinki,
Finland: Ministry of Social Affairs and
Health; 2006: chap 1:3---20. Available at:
http://www.euro.who.int/document/
e89260.pdf. Accessed November 21,
2009.

22. Association of State and Territorial
Health Officials. Prevention policy state-
ment. September 10, 2008. Available at:
http://www.astho.org/Display/Asset
Display.aspx?id=168. Accessed August
20, 2010.

23. Trust for America’s Health. State data:
medical costs of obesity, per capita. 2003.
Available at: http://healthyamericans.
org/states/states.php?measure=
costobesity&sort=data. Accessed March
23, 2010.

24. City of Los Angeles. Market opportu-
nities: incentives for food retailers. Avail-
able at: http://www.healcitiescampaign.
org/document.html?id=48. Accessed Au-
gust 19, 2010.

25. An Ordinance of the Board of Su-
pervisors of the County of Santa Clara

Adding Chapter XXII of Division A18 to
the County of Santa Clara Ordinance
Code Relating to Toys and Other Incen-
tives With Restaurant Food. April 27,
2010. Available at: http://www.sccgov.
org/keyboard/attachments/BOS%20
Agenda/2010/April%2027,%202010/
202926863/TMPKeyboard
203046978.pdf. Accessed August 19,
2010.

26. Case study 4: La Crosse County
Health Department. In: Tobacco Control
in Rural America. Washington, DC:
American Legacy Foundation; 2009:
31---32. Available at: http://www.
legacyforhealth.org/PDF/Tobacco_
Control_in_Rural_America.pdf. Accessed
January 19, 2010.

27. Centers for Disease Control and
Prevention. CDC’s LEAN works! A work-
place obesity prevention program. Avail-
able at: http://www.cdc.gov/Leanworks.
Accessed March 20, 2010.

28. Ford v. Bellingham-Whatcom County
District Board of Health, 16 Wn. App.
709, 711---713 (Wash. App. 1977).

29. McNeil v Charlevois County, 275
Mich App 686, 689 (Mich App 2007).

30. Maricopa County Health Department
v Harmon, 156 Ariz 161, 167 (Ariz App
1987).

31. State v Hall, 1973 Ohio App LEXIS
1985, at *6-7, Case No 459, (Ohio App
January 30, 1973).

32. NY State Rest Ass’n v NY City Bd of
Health, 556 F3d 114, 117 (2nd Cir
2009).

33. Schor E. EPA chief calls for more
authority over dispersants. New York
Times. July 15, 2010. Available at:
http://www.nytimes.com/gwire/2010/
07/15/15greenwire-epa-chief-calls-
for-more-authority-over-disper-72278.
html. Accessed February 22, 2011.

34. Americans for Financial Reform.
Americans for Financial Reform and the
undersigned groups support a strong FTC
[letter to Senate conferees]. June 11, 2009.
Available at: http://ourfinancialsecurity.
org/2010/06/afr-and-others-support-
a-strong-ftc. Accessed August 19, 2010.

35. US Const Art I, x1.

36. NY Const Art III x1.

37. Boreali v Axelrod, 71 NY2d 1
(1987).

38. FDA v Brown & Williamson Tobacco
Corp, 529 US 120, 131 (2000).

39. FDA v Brown & Williamson Tobacco
Corp, 529 US 120, 142---156 (2000).

1196 | Government, Politics, and Law | Peer Reviewed | Pomeranz American Journal of Public Health | July 2011, Vol 101, No. 7

GOVERNMENT, POLITICS, AND LAW



40. Family Smoking Prevention and
Tobacco Control Act, Pub L 111---31,
123 Stat 1776 (2009).

41. Commonwealth Brands Inc v FDA,
678 F Supp 2d 512 (WD KY 2010).

42. Governor appoints Bruce Goldberg
as director of the Oregon Department of
Human Services [press release]. Septem-
ber 28, 2005. Available at: http://
governor.oregon.gov/Gov/p2005/
press_092805.shtml. Accessed March
23, 2010.

43. Smith S. Patrick chooses health
council: his appointees are experienced.
Boston Globe. April 21, 2007. Available
at: http://www.boston.com/news/local/
articles/2007/04/21/patrick_chooses_
health_council. Accessed March 23,
2010.

44. Smith S. Governor wants end to curb
on stem cells: Patrick seeks to reverse
Romney rules, aide says. Boston Globe.
March 30, 2007. Available at: http://
www.boston.com/news/local/articles/
2007/03/30/governor_wants_end_to_
curb_on_stem_cells. Accessed March 23,
2010.

45. Metropolitan Government of Nash-
ville and Davidson County, TN. Health
Department telephone survey finds ma-
jority of Nashville residents support plac-
ing calories on menus and menu boards.
Available at: http://health.nashville.gov/
webdocs/public_announcements/
20090201MenuLabeling.htm. Accessed
March 19, 2010.

46. Metropolitan Government of Nash-
ville and Davidson County, TN. Menu
labeling. Available at: http://www.
health.nashville.gov/MenuLabeling/
Default.htm. Accessed March 19, 2010.

47 . 2010 Tenn ALS 614, An Act to
Amend Tennessee Code Annotated, Sec-
tion 68-14-303, relative to the regulation
of food service establishments.

48. Tennessee Public Chapter No 614;
Public Acts 2010 and accompanying
letters. Available at: http://state.tn.us/
sos/acts/106/pub/pc0614.pdf. Accessed
March 19, 2010.

49. OCGA x26-2-370 (July 1, 2008).

50. Ca SB 1420 (August 31, 2008).

51. San Francisco Ordinance 40-08
(2008).

52. Santa Clara County Ordinance No
NS-300.793 (2008).

53. Nutrition Labeling of Standard Menu
Items at Chain Restaurants and of Articles
of Food Sold From Vending Machines.

Rules of Construction. HR 3962
x2572(d), 111th Cong, 1st Sess (October
29, 2009). Available at: http://docs.
house.gov/rules/health/111_ahcaa.pdf.
Accessed March 23, 2010.

54. NYC Charter x556(c)(2) (July 2004).

55. NYC Charter x556(c)(9) (July 2004).

56. NYC Charter x1043(b) (July 2004).

57. NYC Charter x558 (July 2004).

58. MGL c 111, xx5 & 6.

59. 105 CMR 590.000: State Sanitary
Code.

60. MGL c 111, x127A.

61. Notice of Adoption of an Amend-
ment (x81.50) to Article 81 of the New
York City Health Code (December 5,
2006). Available at: http://www.nyc.gov/
html/doh/downloads/pdf/public/notice-
adoption-hc-art81-50.pdf. Accessed
February 22, 2011.

62. Suzanne K. Condon. Re: Proposed
amendments to 105 CMR 590.000, State
Sanitary Code chapter X: minimum sani-
tation standards for food establishments,
requiring the posting of calorie informa-
tion [memorandum to John Auerbach,
commissioner, and members of the Public
Health Council]. January 14, 2009.
Available at: http://www.mass.gov/
Eeohhs2/docs/dph/legal/menu_
label_phc_memo.doc. Accessed January
15, 2010.

63. Annotated Laws of Massachusetts
GL ch 30A, x2 MA Register 1123 (Feb-
ruary 6, 2009).

64. Massachusetts Department of
Health. Notice of public hearing. Avail-
able at: http://www.mass.gov/Eeohhs2/
docs/dph/legal/menu_label_hear_note.
doc. Accessed January 14, 2010.

65. Condon Suzanne K. Re: Request to
promulgate amendments to 105 CMR
590.000, State Sanitary Code chapter X:
minimum sanitation standards for food
establishments, requiring the posting of
calorie information [memorandum to
John Auerbach, commissioner, and mem-
bers of the Public Health Council]. May
13, 2009. Available at: http://www.
mass.gov/Eeohhs2/docs/dph/legal/
calorie_phc_memo.doc. Accessed January
14, 2010.

66. Greg Abbott, attorney general of
Texas. Opinion No. GA 0178 (April 15,
2004). Available at: http://www.oag.state.
tx.us/opinions/opinions/50abbott/op/
2004/pdf/ga0178.pdf. Accessed January
14, 2010.

67. Richard Blumenthal, attorney gen-
eral of Connecticut. Attorney general’s
opinion. October 28, 2008. Available at:
http://www.ct.gov/ag/cwp/view.asp?
A=1770&Q=425980. Accessed January
14, 2010.

68. Richard Blumenthal, attorney gen-
eral of Connecticut. Attorney general’s
opinion. August 31, 2004. Available at:
http://www.ct.gov/ag/cwp/view.asp?A=
1770&Q=293356. Accessed January
14, 2010.

69. Suzanne K. Condon. Re: Proposed
amendments to 105 CMR 590.000, State
Sanitary Code chapter X: minimum sani-
tation standards for food establishments,
requiring the posting of calorie informa-
tion [memorandum to John Auerbach,
commissioner, and members of the Public
Health Council] (January 14, 2009).
Available at: http://www.mass.gov/
Eeohhs2/docs/dph/legal/menu_label_
phc_memo.doc. Accessed January 14,
2010.

70. Jim Coen, president, DD Indepen-
dent Franchise Owners. Testimony for
the Massachusetts regulation requiring
the posting of calorie information. Febru-
ary 25, 2009. Available at: http://
www.mass.gov/Eeohhs2/docs/dph/legal/
menu_label_dd_independent_franchise_
owners.doc. Accessed January 14, 2010.

71. Pomeranz JL. Compelled speech un-
der the commercial speech doctrine: the
case of menu label laws. J Health Care Law
Policy. 2009;12(2):159---194.

72. Mello MM. New York City’s war
on fat. N Engl J Med. 2009;360(19):
2015---2020.

73. NY State Rest Ass’n v NY City Bd of
Health, 556 F3d 114 (2nd Cir 2009).

74. NY State Rest Ass’n v NY City Bd of
Health, 556 F3d 114, 127 (2nd Cir
2009) (quoting United States v Mead
Corp, 533 US 218, 227 (2001)).

July 2011, Vol 101, No. 7 | American Journal of Public Health Pomeranz | Peer Reviewed | Government, Politics, and Law | 1197

GOVERNMENT, POLITICS, AND LAW


