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Abstract

Background Interest in medical errors has increased
during the last few years owing to the number of medical
malpractice claims. Reasons for the increasing number of
claims may be related to patients’ higher expectations,
iatrogenic injury, and the growth of the legal services
industry. Claims analysis provides helpful information in
specialties in which a higher number of errors occur,
highlighting areas where orthopaedic care might be
improved.

Questions/purposes We determined: (1) the number of
claims involving orthopaedics and traumatology in Rome;
(2) the risk of litigation in elective and trauma surgery;
(3) the most common surgical procedures involved in
claims and indemnity payments; (4) the time between the

Each author certifies that he or she, or a member of his or her
immediate family, has no funding or commercial associations

(eg, consultancies, stock ownership, equity interest, patent/licensing
arrangements, etc) that might pose a conflict of interest in connection
with the submitted article.

All ICMIE Conflict of Interest Forms for authors and Clinical
Orthopaedics and Related Research editors and board members

are on file with the publication and can be viewed on request.

U. Tarantino (), A. Giai Via

Department of Orthopaedics and Traumatology, Policlinico
Tor Vergata, University of Rome “Tor Vergata”

School of Medicine, Rome, Italy

e-mail: umberto.tarantino @uniroma?2.it

E. Macri
SIOT (Italian Society of Orthopaedics and Traumatology),
Rome, Italy

A. Eramo, V. Marino, L. T. Marsella
Department of Forensic Medicine, University of Rome
“Tor Vergata” School of Medicine, Rome, Italy

16 July 2013

adverse medical event and the judgment date; and (5)
issues related to informed consent.

Methods We analyzed 1925 malpractice judgments
decided in the Civil Court of Rome between 2004 and
2010.

Results In total, 243 orthopaedics claims were filed, and in
75% of these cases surgeons were found liable; 149 (61%) of
these resulted from elective surgery. Surgical teams were
sued in 30 claims and found liable in 22. The total indemnity
payment ordered was more than €12,350,000 (USD
16,190,000). THA and spinal surgery were the most common
surgical procedures involved. Inadequate informed consent
was reported in 5.3% of cases.

Conclusions Our study shows that careful medical exam-
ination, accurate documentation in medical records, and
adequate informed consent might reduce the number of
claims. We suggest monitoring of court judgments would be
useful to develop prevention strategies to reduce claims.

Introduction

Medical malpractice claims have increased during the last
10 years [12, 24]. A medical error may be defined as an
inappropriate action in medical practice because of an act
commission or omission attributable to incorrect judgment.
Malpractice may be defined as a “professional responsi-
bility derived from inadequate medical care caused by lack
of competence, negligence, or deceit” [1]. Medical liability
is the “obligation to repair or satisfy the consequences of
medical action from a penal, civil, or administrative per-
spective” [1].

General surgery, gynecology, and orthopaedics and
traumatology are the specialties most involved in claims in
Italy [23, 24]. In the United States orthopaedics claims
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account for approximately 7% of such lawsuits [6, 11].
Some studies [9, 19] state that the main causes of claims
against orthopaedic surgeons are attributed to surgical
errors, improper treatments, and misdiagnoses. Further-
more, some physicians perceive trauma care as a specialty
with a high risk of malpractice [9, 20]. Communication
errors and failure to obtain adequate informed consent from
patients also are frequent causes of litigation [4, 26]. In
monetary terms, the defense costs and total payments to
plaintiffs to settle claims are high [26]. Studdert et al.
reported in their study that USD 73 million (approximately
21% of total costs) was paid for defense costs [21].
Between 2005 and 2006 in the United Kingdom, the total
legal costs were more than USD 160 million, almost 1/3
the value of the claims [12]. Higgins [11] suggested that
physicians should take extra care with their diagnosis and
surgical procedures to help to avoid litigation. Further-
more, improved communication with patients, vigilance,
and education may help to reduce medicolegal litigation
[4, 13].

In Italy, the reasons lawsuits are brought and the rea-
soning behind the judgments are not entirely clear because
malpractice claims are confidential; thus there are limited
data regarding such judgments. To address this issue, the
Observatory Project on Medical Responsibility (ORMe)
was created in 2007 via an agreement between the Civil
Court of Rome and the Court of Appeal of Rome, the
University of Rome “Tor Vergata”, and The Provincial
Order of Physicians and Surgeons and Dentistry of Rome.
ORMe is a scientific association with the aim to promote
research regarding medical professional liability by moni-
toring and analyzing all relevant jurisprudence of the Court
of Rome since 2001. The first data from the ORMe study
were presented in October 2009 at the Istituto Superiore di
Sanita (The Higher Institute of Health) [2] and showed that
orthopaedics and traumatology are among the medical
specialties most likely to be subject to malpractice law-
suits. This analysis generated great interest and concern
among orthopaedic surgeons, and as a result an agreement
was reached in June 2010 between the Italian Society of
Orthopaedics and Traumatology (SIOT) and ORMe. This
agreement allowed us, in this study, to analyze the judg-
ments previously filed in the ORMe database regarding
orthopaedics and traumatology professional liability, with
the aim of identifying critical areas where orthopaedic care
might be improved.

We therefore determined: (1) the number of claims
involving orthopaedics and traumatology filed in Rome
and how many orthopaedic surgeons were found liable;
(2) whether the risk of litigation is greater in trauma care or
elective surgery; (3) the surgical procedures most com-
monly involved in claims and whether indemnity payments
are higher in elective orthopaedic surgery than in trauma
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surgery; (4) the time between the adverse medical event
and the judgment date; and (5) how often an improper
informed consent case succeeded in court.

Material and Methods

We retrospectively examined the judgments of 1925 case
studies of professional liability lawsuits and judgments
from the Civil Court of Rome filed and heard between
January 1, 2004, and December 31, 2010.

The Italian legal system is based on Roman law. The
court system is divided into three levels for criminal and
civil proceedings. At the first level, a case is tried in a court
of first instance (Tribunale) and involves a single judge. All
decisions of first instance may be appealed. An appeal is a
process for requesting a formal change to an official
decision because of a belief that the court failed to
appreciate all the facts or that the court incorrectly inter-
preted the law. The Court of Appeal sits at the second level
of the Italian judicial system and consists of three judges; it
decides appeals from courts of first instance. The highest
level of justice is the Supreme Court (Suprema Corte di
Cassazione). It is a collegiate body and generally consists
of five members. Appeals to the Supreme Court are only
possible on points of law, and its role is to ensure the exact
observance and uniform interpretation of the law. If the
Supreme Court considers the appeals well founded, the
contested judgment is overruled and it may refer the court
documents to the judge and order a new trial.

Italian physicians are open to civil and criminal liability in
medical malpractice cases. Civil liability is the legal con-
sequence of any illicit professional conduct, and when a
physician is found liable by the civil court compensation for
damage is awarded. Physicians also may be judged by a
criminal court in cases involving negligence in personal
injuries [25]. In this study, we examined only civil pro-
ceedings against medical professional liability; in particular,
we analyzed claims where the final judgment was deter-
mined by the court of first instance.

All of the judgments studied here were included in the
ORMe database via a program called Sirfind, which was
designed specifically for that task and is used by the Civil
Court of Rome. First, two of the current authors (LTM, EM)
collected the filed documents and selected those regarding
orthopaedics and traumatology in the ORMe database; data
from the ORMe database can be accessed only by attorneys or
medicolegals. Second, three of us (LTM, AE, VM, all medi-
colegals) extracted the following information: (1) total
number of judgments regarding orthopaedics and traumatol-
ogy, general surgery, gynecology, and plastic surgery;
(2) judgment decisions: accepted or dismissed; (3) number of
defendants; (4) subjects found liable or not liable; (5) surgical
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procedure: elective or trauma surgery; (6) anatomic area
involved: upper limbs, lower limbs, or spine; (7) type of sur-
gical procedure performed; (8) the indemnity payment for
medical malpractice; (9) average time between adverse
medical event, claim file, and judgment date; and (10) absence
of or defects in the informed consent procedure. Finally, three
of us (AG, UT, EM) then analyzed the extracted data.

We compared orthopaedics and traumatology with gen-
eral surgery, gynecology, and plastic surgery (Bernoulli’s
model), determining differences in the number of claims
using Student’s t-test. We also used Student’s t-test to
determine differences in the average compensation between
elective surgery and trauma surgery. We used Microsoft
Excel for Windows XP software (Microsoft Inc, Redmond,
WA, USA) for all analyses.

Results

Among the 1925 claims, 243 (13%) related to orthopaedics
and traumatology, 631 to general surgery, 199 to gyne-
cology, and 195 to plastic surgery. All claims were
resolved by a final judgment. The prevalence of ortho-
paedic claims was 0.46 per 1000 patients discharged
(outpatients) (Table 1). The orthopaedist’s risk of being
sued was less (p < 0.01) than that of general surgeons and
plastic surgeons, but was greater (p < 0.01) than the
gynecologist’s risk (Table 2). Of the 243 claims related to
orthopaedics or traumatology, 182 (75%) were found in
favor of the plaintiff and 61 (25%) were dismissed. Med-
ical professionals were sued in 70% of claims and of these
94% were orthopaedic surgeons, 2.4% were anesthetists,
and 2% were general surgeons. In addition, one radiologist,
one nurse, and one physiotherapist were sued (Table 3).
Surgical teams were sued in 30 claims (12% of claims); the
surgeon and assistants were found liable in 16 cases, the
surgeon alone in six, and the team was found not liable in
eight cases.

Table 1. Number of discharged patients in Rome* and number of
claims

Specialty Number of Number of Prevalence
discharged claims x 1000
patients
(outpatients)

Orthopaedics 527,152 243 0.46

General surgery 966,873 631 0.65

Gynecology 729,810 199 0.27

Plastic surgery 133,998 195 1.45

* ASP Lazio (Agenzia di Sanita Pubblica Regione Lazio — Public
Health System Region of Latium), available at: www.asplazio.it.
Accessed March 15, 2013 [3].

Table 2. Risk of claim (Bernoulli’s model)

Comparison between Z-score p value
orthopaedics and

other specialties

Orthopaedics versus general surgery —4.629 < 0.01
Orthopaedics versus gynecology 5.556 < 0.01
Orthopaedics versus plastic surgery —5.693 < 0.01
Table 3. Medical professionals sued and found liable

Medical professionals Sued Found liable Percent
Orthopaedists 231 147 63
Anesthetists 6 1 1.6
General surgeons 5 3 60
Radiologists 1 1 100
Nurses 1 0 0
Physiotherapists 1 0 0

Total 245 152 (62%)

Elective surgery was responsible for 149 judgments
(61%) and trauma surgery for 94 (39%).

In 75 cases, claims were filed for procedures involving
upper limbs (31%), in 136 cases, lower limbs (56%); and in
32 cases, the spine (13%). THA and lumbar discectomy
and decompression were the most commonly litigated
procedures followed by knee arthroscopy, nonsurgical
treatment, metatarsal osteotomy for hallux valgus correc-
tion, hand surgery, and other procedures (Table 4). A total
of €12,361,755 (USD 16,193,899) was paid in compensa-
tion between 2004 and 2010, with an average of €71,594
(USD 93,788) per case. A higher indemnity was paid for
spine surgery and THA (Table 5). The procedure with the
highest mean award was lumbar spine fusion (€164,475;
USD 216,498), and the single highest award was paid in a
lumbar spine decompression case (€1,400,000; USD
1,842,820). Total indemnity payments for elective surgery
were €8,604,168 (USD 11,271,460) and €3,757,586 (USD
4,922,437) for trauma surgery. The average compensation
per case was similar (p = 0.16) for elective and trauma
surgery: €86,549 (USD 113,379) (SD €216,200; USD
279,742) and €57,349 (USD 75,127) (SD, €100,500; USD
131,655), respectively. A total of €667,866 (USD 874,904)
was paid for inadequate informed consent claims. The
average compensation per claim was €60,700 (USD
79,517) (range, USD 4,142-USD 302,109; SD, USD
90,929). When inadequate informed consent was the only
claim in a successful litigation, €3200 (USD 4192) was
paid. We identified six death claim cases and a total of
€2,985,644 (USD 3,948,527) was paid (average, USD
644,141; SD, USD 1,989,105) (Table 6). We observed a
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Table 4. Surgical procedures most frequently involved in claims

Treatment Number Percent (%) Accepted claims Rejected claims Percentage
of accepted
claims (%)

THA 27 11.1 19 8 70

TKA 4 1.6 3 1 75

Shoulder arthroplasty 1 0.1 0 1 0

Shoulder arthroscopy 7 2.8 3 4 42

Knee arthroscopy 25 10.2 17 8 68

Hallux valgus correction 22 9 18 4 81

Lumbar decompression 26 10.7 24 2 92

Lumbar interbody fusion 4 1.6 4 0 100

Hand surgery 19 7.8 12 7 63

Nonsurgical treatment 25 10.2 19 6 76

Misdiagnosis 14 5.7 12 2 85

Others 69 28.4 51 18 73

Total 243 100 182 61 75

nonsignificant trend relative to a higher average compen-
sation paid for death claims that involved elective surgery
compared with trauma surgery (€896,989 versus €297,921)
(USD 1,167,583 versus USD 387,794) (Table 7).

The average waiting period between the adverse medical
event and filing the claim was 3.2 years (range, 1-8 years),
whereas there were 3.8 years (range, 2—8 years) (Table 8)
between filing the claim and the judgment date.

Inadequate informed consent occurred in 12 cases (5%)
(Table 9). The likelihood of recurrence following hallux
valgus correction was not specified in the informed consent
and it was the only reason for successful litigation in one case.

Discussion

Khan et al. [12] stated that monitoring judgments may be
useful to develop prevention strategies and reduce the
number of claims. They also stated that although healthcare
systems differ worldwide the underlying issues are common,
and understanding these problems can help physicians to
provide improved care for their patients [12]. Wong et al.
[26] investigated various medical errors through a survey of
the membership of the American Academy of Orthopaedic
Surgeons (AAOS). They found equipment errors (such as
instrumentation errors, technical use errors, intraoperative
breakage) and communication errors (between surgeons and
patients or their families) are the most frequently observed
and that medication and wrong-site surgery are high-risk
areas. They suggested this sort of analysis would be helpful
to point out critical areas of potential additional research to
improve orthopaedic care. The creation of a national data-
base also may help to fill the knowledge gap regarding
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medical malpractice [5]. The British National Health Service
Litigation Authority is a special health authority that man-
ages claims against the National Health Service and
provides the largest database of medical malpractice [16].
Because of an agreement between SIOT and ORMe, we
were able to monitor filed professional liability cases, to
identify areas where orthopaedic care may be improved, and
ultimately to create a national database. We addressed the
following questions: How many claims involving ortho-
paedics and traumatology have been reported in Rome?
How many orthopaedic surgeons have been found liable? Is
the risk of litigation greater in elective surgery or in trauma
surgery? What is the surgical procedure most commonly
involved in claims? What is the amount of compensation
paid for each surgical procedure? Is indemnity payment
higher in elective orthopaedic surgery than in trauma sur-
gery? How much time elapses between the adverse medical
event and the judgment date? How often has an improper
informed consent case succeeded in court? Can an
improperly obtained informed consent be the reason for an
accepted judgment?

Our study has several limitations. First, we were unable
to determine the total number of procedures, whether sur-
gical or not, performed during the study period. Healthcare
in Italy is provided by a public-private mixed system (the
public sector is the National Health Service or Servizio
Sanitario Nazionale). Patients may choose a private hos-
pital where they pay for healthcare whether directly or by
private insurance. We know the number of procedures
performed in public hospitals as they are provided by the
Servizio Sanitario Nazionale, but we are unable to obtain
data regarding the procedures done in private hospitals as
they have not been officially registered. Thus, we cannot
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Table 5. Indemnity payment in orthopaedics judgments (EUR/USD 1.31)
Treatment Total Mean Minimum Maximum Mean for SD

accepted

judgment
THA € 2,135,279 € 92,838 € 3000 € 1,181,000 € 125,000 € 260,910

(USD 2810,667%) (USD 122,202) (USD 3,948) (USD 1,554,550) (USD 164,537) (USD 343,435)

TKA € 116,518 € 23,303 € 33,300 € 47,000 € 38,839 €7217

Shoulder arthroplasty
Shoulder arthroscopy

Knee arthroscopy

Hallux valgus correction

Lumbar spine decompression

Lumbar spine fusion

Hand surgery

Nonoperative treatment

Misdiagnosis

Others

(USD 153,372)
€0

€ 44,364

(USD 58,396)

€ 959,709

(USD 1,263,264)
€ 441,879

(USD 581,645)
€ 3,154,416
(USD 4,152,157)
€ 657,900

(USD 865,993)
€ 153,777

(USD 202,416)
€ 609,836

(USD 802,727)
€ 612,639

(USD 806,416)
€ 3,466,493
(USD 4,562,944)

(USD 30,673)
€0

€ 6337

(USD 8341)

€ 38,388

(USD 50,530)
€ 20,085

(USD 26,437)
€ 126,176
(USD 166,085)
€ 164,475
(USD 216,498)
€ 8093

(USD 10,668)
€ 25,409
(USD 33,445)
€ 43,759

(USD 57,599)
€ 43,879

(USD 57,757)

(USD 43,832)
€0

€ 7400 € 21,100
(USD 9754)  (USD 27,814)
€ 3740 € 612,000
(USD 4930)  (USD 805,575)
€ 3200 € 113,000
(USD 4218)  (USD 148,741)
€ 2533 € 1,400,000
(USD 3339)  (USD 1,842,820)
€ 15,900 € 467,000
(USD 20,929) (USD 614,721)
€ 4100 € 37,000
(USD 5404)  (USD 48,773)
€ 5400 € 200,000
(USD 7118)  (USD 263,260)
€ 3600 € 245,350
(USD 4745)  (USD 322,954)
€ 2600 € 189,500
(USD 3427)  (USD 249,438)

(USD 61,866)
€0

(USD 51,123)
€0

€ 14,788
(USD 19,465)
€ 56,453
(USD 74,309)
€ 24,548

(USD 32,359)
€ 137,148
(USD 180,527)
€ 164,475
(USD 216,498)
€ 12,800
(USD 16,872)
€ 33,879
(USD 44,659)
€ 51,000
(USD 67,131)
€ 58,124
(USD 76,508)

(USD 9499)
€0

€6916

(USD 9103)
€144,897
(USD 190,727)
€28,030

(USD 36,895)
€289,800
(USD 381,463)
€209,800
(USD 276,159)
€8800

(USD 11,583)
€46,665

(USD 61,425)
€104,984
(USD 138,190)
€21,230

(USD 27,945)

Table 6. Compensation for death claims (EUR/UD 1.31)

Surgery Diagnosis Cause of death Compensation paid
Trauma Polytrauma Clinical complications €467,000
(USD 617,795)
Pelvic fracture Clinical complications €200,000
(USD 264,495)
Hip fracture Misdiagnosis €345,349
(USD 456,715)
Hip fracture Misdiagnosis €179,337
(USD 237,168)
Elective Arthroscopic meniscectomy Intraopertive complications €612,000
(USD 809,354)
Pulmonary thromboembolism in €1,181,978

patients not treated with LMWH

(USD 1,563,000)

LMWH = low-molecular-weight heparin.

estimate what percentage of procedures lead to claims.
However, our database does include claims regarding
public and private hospitals. Second, because our data
sources are restricted to Civil Court judgments, we have no
information regarding cases settled out of court. We assume

these cases would make up a large proportion of successful
claims. Therefore our cases comprised only a part of all
successful malpractice claims in the field of orthopaedics
and traumatology during the analysis period, and our data
would underestimate the numbers of claims. It is impossible
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Table 7. Compensation in nondeath claims versus death claims (EUR/UD 1.31)

Treatment Total Mean for accepted Mean compensation in nondeath Mean compensation in death
judgment claims claims
Elective surgery € 8,604,168 € 86,549 € 66,032 € 896,989
(USD 11,199,787) (USD 112,658) (USD 85,951) (USD 1,167,583)
Traumatology € 3,757,586 € 57,349 € 37,711 € 297,921
(USD 4,891,136) (USD 74,649) (USD 49,087) (USD 387,794)
THA € 2,135,279 € 125,000 € 60,136 € 1,181,978
(USD 2,810,667) (USD 164,537) (USD 78,277) (USD 1,563,000)
Knee arthroscopy € 959,709 € 56,453 € 21,731 € 612,000

(USD 1,263,264) (USD 74,309)

(USD 28,286) (USD 809,354)

Table 8. Waiting period between adverse medical event, claim
filing, and judgment dates

Waiting period Orthopaedics Traumatology p value

Adverse medical 3.8 years 3.8 years 0.58
event claim

Elimination period 3.2 years 3.9 years 0.21

to know whether the inclusion of these additional claims
would change our findings and conclusions. Third, we had
access only to data regarding the Court of Rome. We did not
have access to any data from other courts and consequently
we are not able to provide any comparisons. Finally,
because we restricted our analysis to the court of first
instance, we are unable to determine whether some of the
judgments were successfully appealed by the Court of
Appeals or the Supreme Court.

Some authors noted an increase in litigation between 1996
and 2006 [5, 12, 24]. Khan et al. reported that the number of
medical malpractice claims in England in 1978 was approx-
imately 500, compared with 7000 between 1990 and 1991
[12]. Traina [24] reported a 50% increase in the number of
medical malpractice cases filed between the early 1980 s and
1986, and an additional 90% increase in 1987. In Italy, cur-
rently, more than 15,000 civil medical professional liability
proceedings are filed each year and more than €10 billion is
paid in compensation to plaintiffs [24]. Several factors may
explain the increase in claims. Progress in diagnosis and sur-
gical techniques have increased patients’ expectations [2, 15],
and subspecialization has helped to instill in patients a stron-
ger belief in the higher likelihood or certainty of success.
Moreover, malpractice suits also are filed for financial rea-
sons. In 2009, Traina [24] reported that orthopaedics and
traumatology are among the specialties most commonly
involved in malpractice suits. These data have been confirmed
by an international study [9] and the ORMe project [2].
However, the risk of orthopaedic surgeons being sued is less
than the risk for general surgeons and plastic surgeons.
Orthopaedic teams were sued in approximately 12% of
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judgments and found liable in more than 70% of those cases.
Furthermore, if we consider only these judgments, we find that
surgeons and assistants were judged liable in 73% of cases.
We believe that surgical assistants should warn the surgeon
when they see that an error is about to occur.

Fattorini et al. [8] analyzed civil cases regarding
orthopaedics and traumatology from five regions of Italy.
They reported that 72% of litigations concerned trauma-
tology. We found the number of traumatology claims was
lower than the number for elective surgery. Other authors
have published similar data [14, 20]. McGwin et al. [14]
considered 13 medical and surgical specialties and found
that trauma care had the fewest lawsuits per 10,000 patient
days. Stewart et al. [20] stated that the likelihood of being
sued for trauma malpractice is less than for elective sur-
gery. However, that study regarded general surgery and
included only a few trauma cases.

Our data show that spine surgery, THA, knee arthroscopy,
nonsurgical treatment, and foot surgery are the specialties
most commonly involved in malpractice claims. Looking at
all 243 judgments, the most common reasons for litigation in
the emergency department relate to nonsurgical treatment and
misdiagnosis (10.2% and 5.7% respectively of all judgments).
Furthermore, the number of claims is not proportional to the
severity of injury [9, 12]. In 2003, Gould et al. [9] reported that
hip, tibial, and distal radius fractures were the most common
fractures involved in litigations. Guly noted that 80% of all
errors made in emergency departments involved missed
fractures [10]. A careful medical examination, paying par-
ticular attention to circulatory and neurologic status, careful
medical history, and accurate and complete documentation in
the emergency first aid medical records would reduce such
claims. We found that higher compensation was paid for
spinal surgery, THA, knee arthroscopy, and foot surgery,
according to national [8] and international studies [21]. In
addition, the cost of claims in cases where patients received
treatment for trauma was lower than for cases involving
elective surgery. Similar findings were reported by Khan et al.
[12]. The average compensation paid for THA is consistent
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Table 9. Claims in which an inadequate informed consent occurred

Diagnosis Treatment Complication

Disc hernia Spine decompression Recurrence of symptoms
Disc hernia Spine decompression Recurrence of symptoms
Disc hernia Spine decompression Error of diagnosis and surgical indication
Spondylolisthesis and disc hernia Spine fusion and decompression Surgical error

Coxarthrosis THA Hip dislocation
Coxarthrosis THA Sciatic nerve injury
Gonarthrosis TKA Persistent knee pain

Hallux valgus Hallux valgus correction Pseudarthrosis

Hallux valgus Hallux valgus correction Recurrence of hallux valgus
Carpal tunnel syndrome Carpal tunnel decompression Recurrence of symptoms
Proximal humerus fracture Reduction and osteosynthesis Circumflex nerve injury
Tibial fracture Reduction and osteosynthesis Pseudarthrosis

Table 10. Study comparison of average indemnity payments for medical malpractice claims (EUR/UD 1.31)

Variable Atrey et al. [4]  Suk et al. [22] McGwin et al.  Gould et al. [9]  Upadhyay et al. Current study
(England) (USA) [14] (USA) (USA) [25] (USA) (Italy)
Elective spine surgery USD 268,900 - - - - USD 167,588
TKA USD 198,668 - - - Median range, USD 30,673
USD 51,000 to
USD 99,000
Knee arthroscopy USD 144,815 - - - - USD 50,530
Inadequate informed consent ~ USD 136,178 - - - - USD 79,647
Average compensation - USD 196,500 - - - USD 94,375
Average compensation - - USD 38,600 USD 133,441 - USD 75,500

in trauma care

with that reported in the literature, whereas the amount paid
for TKA is lower in Rome [24, 25]. An average of €71,594
(USD 94,375) was paid for accepted claims, ranging from
€6000to€164,000 (USD 7763 to USD 212,194) depending on
the surgical procedure, and it is lower compared with the
amount in the United States reported by Suk et al. (Table 10)
[22]. However, it is difficult to compare statistics from dif-
ferent studies because the data come from different sources,
for example surveys [26], insurance companies [21], hospital
experience [20], or national databases [4, 5], and a standard-
ized method for research is not used.

In Rome, many surgeons have maximum coverage greater
than €2,000,000 (USD 2,587,730). When comparing these
numbers with ours, the average compensation for medical
errors is much lower than the maximum coverage. This
suggests that orthopaedic surgeons choose professional
insurance with lower maximum coverage. However, the
reason why patients are encouraged to pursue compensation
is not always to improve the medical delivery system or
individual behavior, but to obtain compensation and income

for attorneys. In fact, various legal firms widely advertise
their services to attract clients, stating that it is possible to
obtain financial rewards from litigation [11]; such firms often
offer free online advice [18]. Ries et al. [17] suggested that
the number of claims is not directly proportional to the
number of medical services but rather to the number of
attorneys operating in a certain area.

The average times were 3.2 years between the adverse
medical event and filing the claim and 3.8 years between
filing the claim and the judgment date. These times were
similar and consistent with the data registered in the United
States (3.1 years) [6].

Satisfactory treatment does not reduce the importance of
informed consent, which, if not properly obtained, could be
the only reason for a claim and judgment. The most
common method used to obtain consent is a standardized
model that contains only the sentence “the risks and ben-
efits of the surgical treatment have been discussed with the
patient”. Thus, patients are not always fully informed
about the risks connected to the surgical procedure, the

@ Springer



3356  Tarantino et al.

Clinical Orthopaedics and Related Research®

occurrence frequency, and the risks and benefits of alter-
native medically reasonable approaches. In our analysis,
some orthopaedic surgeons were found liable for lack of
informed consent when they obtained some sort of “stan-
dardized informed consent” and only added the patient’s
personal data, the type of surgical procedure, but without
reference to complications. In 2008, a judgment of the
Civil Court of Rome (no. 2272) defined informed consent
obtained in that case as a “summary and not specific for
that type of surgery”. Unfortunately, there are no data
clarifying how surgical complications should be discussed.
The AAOS suggests that at least one of the most severe
complications, like death or amputation, should be men-
tioned [7]. We believe it is important to adopt a specific
informed consent for each type of surgery, describing
general and local complications and possible alternative
treatments. This might help the patient better understand
the risks involved in the surgical procedure [6]. Bhatta-
charyya et al. [6] suggested if informed consent was
obtained in the surgeon’s office by the operating surgeons
there would be a lower rate of litigation compared with
informed consent obtained in hospital wards or in the
preoperative holding areas. They also suggest that the
inclusion of a statement declaring that informed consent
was obtained and a brief description of the informed con-
sent process in the surgeon’s notes would decrease the risk
of indemnity payout.

Orthopaedics and traumatology are frequently involved
in malpractice litigations but the risk of claims is less than
for general surgery and plastic surgery. The risk of litiga-
tion for orthopaedics surgeons who deal with trauma
surgery is not greater than in elective surgery. Spine sur-
gery, THA, and nonsurgical treatments are the procedures
most cited in claims. The average indemnity payment
seems to be higher for elective surgery than for trauma
surgery, but additional studies are needed. Surgeons must
ensure that they obtain informed consent correctly to
reduce the litigation rate. Continuous monitoring of judg-
ments also is useful to develop effective prevention
strategies and reduce the number of claims.
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