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SUMMARY

This paper highlights two salient challenges at the intersec-
tion of tobacco control and macroeconomic policy-
making: (i) the use of trade and investment disputes to
undermine and/or stall tobacco control legislation and
(ii) the inconsistency, and thus unpredictability, of country

positions across the two spheres. In the interest of improv-
ing international policy coherence, the authors suggest pos-
sible solutions to these two challenges at the national and
intergovernmental levels.
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INTRODUCTION

The entry into force of the World Health
Organization’s (WHO) Framework Convention
on Tobacco Control (FCTC) in 2005 marked a
clear turning point for global tobacco control.
The FCTC compels binding international legal
obligations on those governments who ratify the
treaty. In legal terms, the governments that sign
and ratify the treaty are consenting to be bound
by the minimum standards explicated in the
treaty. It is stated in Article 2.1 that Parties, in
addition to minimum commitments, are ‘encour-
aged to implement measures beyond those
required by this Convention and its protocols’
(WHO, 2005). This encouragement aligns with
the spirit and intention of the FCTC ‘to give pri-
ority to their (the Parties to this Convention)
right to protect public health’ (WHO, 2005). As
of early 2013, 176 countries are Party to the
FCTC. Despite the legal weight of the FCTC in
fundamental statutory terms, this treaty cannot
be viewed as a final victory for global tobacco
control; rather, implementation of aspects of the

Convention’s voluntary (i.e. beyond minimum
obligations) provisions is increasingly under chal-
lenge. The provisions enshrined in the FCTC
continue to be challenged particularly under
international economic law, including challenges
brought forward under the auspices of the World
Trade Organization (WTO) and bilateral invest-
ment agreements.

Whereas much of the discourse produced
within the health literature sees these challenges
as undermining the ability of the Parties to im-
plement the FCTC, we argue that these chal-
lenges, given the legal strength in the defense of
FCTC implementation, present timely opportun-
ities for Parties of the FCTC to move forward
within the broader system of international law
and global governance. This position is derived
from both temporal and systemic perspectives.
The temporal perspective views the FCTC as the
beginning of an international legal regime to
address health issues globally. The FCTC will
achieve its desired impact only as ambiguities
and uncertainties are confronted and explicated
over time. From this perspective, the challenges
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at the intersection of trade and FCTC implemen-
tation are important markers to clarify the obli-
gations set out in this regime. In other words,
each challenge brings forward an opportunity to
enhance the interpretative clarity of FCTC obli-
gations, a markedly evolutionary perspective of
treaty interpretation.

The systemic perspective recognizes the
entrenched intersectoral nature of governing
global issues, such as the global control of
tobacco. In this respect, the FCTC is necessarily
enmeshed with trade, investment, agriculture,
labor and other sectors. All of the rules that
govern these sectors bear on the control of
tobacco and a systemic perspective aims not to
isolate but to approach and refine the overlap-
ping regulatory standards. The creation of the
United Nations Ad Hoc Interagency Task Force
on Tobacco Control in 1999 reflects the need to
approach the issue systemically. In fact, the
United Nations Economic and Social Council
discussed a draft resolution in 2012 that urged
actors within the UN system to support the im-
plementation of the FCTC and requested that
the ‘Secretary-General to include in his report to
the Council at its substantive session of 2013
options to effectively monitor the work of the
(Interagency) Task Force (on Tobacco Control)
and the integration of the FCTC implementation
efforts within the United Nations Development
Assistance Frameworks, where appropriate, in
order to promote coordinated and complemen-
tary work among funds, programmes and specia-
lized agencies’ (ECOSOC, 2012). This systemic
reality does not detract from or discount the
concern over trade and investment challenges to
FCTC implementation, but does set the context
whereby solutions can move not only the FCTC
regime forward, but also the other intersecting
regimes. It is likely that this system refinement
will prove beneficial to future health-based inter-
national legal regimes, particularly those that
seek to regulate products such as food or alcohol.
It is these two perspectives that guide the follow-
ing discussion.

Using the recent case of Australia’s plain pack-
aging legislation, we discuss the diplomatic, polit-
ical and legal features of FCTC implementation.
The following questions remain salient at the
intersection of FCTC implementation and com-
mitments to international economic regimes: to
what extent can trade-related concerns pertain-
ing to FCTC implementation be addressed
within the FCTC system, specifically by the

Conference of the Parties (COPs)? How can
Parties to the FCTC support policy commitments
that extend beyond the minimum obligations?
How can the COP mediate conflicts of interpret-
ation and compliance? These questions cannot
be fully answered in this paper; however, they
underpin our discussion.

The purpose of this research is to highlight two
salient political challenges to the implementation
of the FCTC: (i) the use of trade and investment
disputes to undermine and/or stall tobacco
control legislation and (ii) the inconsistency, and
thus unpredictability, of country positions across
the two spheres. We conclude by suggesting
seven possible diplomatic approaches to address
these challenges. The approaches that we suggest
are not simple, but rather reflect the necessary
complexity that comes when addressing health
governance issues that span international law,
politics and economics. This complexity includes
the need to establish formal and informal rela-
tionships across sectors and to couch health mes-
sages in terms that are understood by the target
audiences (Drope and Lencucha, 2013). The rec-
ognition of the nuances involved in trade chal-
lenges to tobacco control measures that are in
line with FCTC obligations is particularly salient
given that governments have limited formal
ability to address such challenges within the
WHO system.

PLAIN PACKAGING OF TOBACCO
PRODUCTS: RECENT CHALLENGES

The tobacco industry is utilizing alleged commit-
ments to economic agreements to justify chal-
lenges to tobacco control, including challenges to
Uruguay’s attempt to enhance warning labels on
tobacco packages and Australia’s legislation to
implement the world’s first plain tobacco pack-
aging requirement (Lencucha, 2010; PMI, 2011;
Wallace, 2011). Australia’s law is under chal-
lenge at the WTO where, in 2012, Ukraine,
Honduras, (both Parties to the FCTC) and the
Dominican Republic have requested consulta-
tions with Australia (WTO, 2012a,b). This dis-
cussion focuses on Ukraine and Honduras
because they both have consented to be bound
by the provisions of the FCTC, pointing to pos-
sible conflict between FCTC commitments and
the challenges brought forward at the WTO.
These consultations represent the first step in
formal WTO dispute settlement and provide not
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just more evidence of clashing norms but are
pivotal test cases not only for the strength of
plain packaging as a health promotion and pro-
tection strategy in the context of international
trade law, but also for the legitimacy and strength
of other key facets of the FCTC. These consulta-
tions also have implications for binding and non-
binding provisions of similar international health
agreements as they interact with other types of
international agreements.

The challenges brought forward by Ukraine
and Honduras question the scientific evidence
base underlying the plain packaging measures
and argue that tobacco companies have an af-
firmative right to use their trademarks, invoking
the General Agreement on Tariffs and Trade
(GATT, 1994), the Trade-Related Aspects of
Intellectual Property Rights (TRIPS) and the
Technical Barriers to Trade (TBT) Agreements.
These arguments are an indirect challenge to the
FCTC itself because official Convention guide-
lines for packaging and labeling of tobacco pro-
ducts recommend the adoption of plain packaging
as well as the use of large graphic health warnings
(WHO, 2012a,b,c). Notably, FCTC Parties—in-
cluding Ukraine and Honduras—developed and
unanimously adopted the official guidelines. The
evidence-based guidelines note that plain pack-
aging ‘may increase the noticeability and effect-
iveness of health warnings and messages, prevent
the package from detracting attention from them,
and address industry package design techniques
that may suggest that some products are less
harmful than others’ (WHO, 2012a,b,c). In the
absence of plain packaging legislation, the
tobacco industry continues to utilize packaging as
an avenue for direct marketing of tobacco pro-
ducts. Such an avenue is forcibly prohibited in the
text of the FCTC (Moodie et al., 2011). Article 13
of the treaty outlines a ‘comprehensive ban on ad-
vertising, promotion and sponsorship’, recogniz-
ing that the elimination of such activity ‘would
reduce the consumption of tobacco products’.

Recent legal scholarship strongly suggests that
Australia’s packaging and labeling legislation is
on firm legal ground (Mitchell, 2010; Voon and
Mitchell, 2011; Mitchell and Studdert, 2012). For
example, international agreements, such as
TRIPS, do not oblige WTO Members to permit
trademark rights holders to use their trademarks
rather they ensure the protection and registration
of trademarks (Mitchell, 2010). Under TRIPS, a
trademark right is a right to exclude third Parties
from use in certain circumstances (Mitchell,

2010). The TRIPS Agreement also incorporates
so-called ‘flexibilities’ that enshrine a high
degree of domestic regulatory autonomy with
respect to health protection (Mitchell, 2010).
Mitchell notes ‘It is implicit within the TRIPS
Agreement itself, and especially in Article 20,
that a high degree of domestic regulatory auton-
omy shall be afforded to a Member State to
enact measures to protect and promote public
health’ (Mitchell and Studdert, 2012). In add-
ition, WTO jurisprudence creates a relatively low
scientific threshold for a WTO Member to prove
that a measure contributes to a health objective
(McGrady, 2009).

The fact that both Ukraine and Honduras
endorsed the adoption of the packaging guide-
lines raises important questions pertaining to
policy coherence across international legal
regimes. From a political perspective, these chal-
lenges are not merely more evidence that the
trade regime of the WTO is potentially hamper-
ing the ability to regulate products for health
purposes. In fact, as mentioned above, the legal
basis of these challenges is markedly weak
according to scholars of trade law. Considering
that the legal case is weak and these countries
were in favor of the guidelines that articulated
the importance of plain packaging for tobacco
products, it appears that these challenges do not
stem solely from conflicts of interpretation
between the trade regime and FCTC implementa-
tion, but also from a lack of intrastate coherence
across ministries and whole-of-government com-
mitment to FCTC implementation. Furthermore,
the lack of coherence, in light of interpreting
other Parties’ efforts to enshrine voluntary com-
mitments to the FCTC, suggests the need to con-
ceptualize better the hard and soft law features of
FCTC conflict resolution.

Notwithstanding the strong legal positions of
Australia, these legal challenges are problematic
from the perspective of FCTC implementation.
The challenges impose significant burdens on gov-
ernment in terms of time and cost. Such chal-
lenges may also generate regulatory chill whereby
governments unnecessarily hesitate to regulate
while awaiting the outcome of a dispute, elect not
to regulate when they otherwise would, or roll
back regulation (Tienhaara, 2011). Regulatory
chill is particularly important given that Australia
is the first country to implement plain packaging
legislation. Hence, speedy and successful reso-
lution of the disputes is in the interests of public
health. Moreover, expedient dispute resolution in
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favor of Australia’s plain packaging legislation
will assist in fostering confidence among Parties to
the FCTC to consider plain packaging as a legally
viable piece of tobacco control legislation. This
viability has already been demonstrated in a
domestic-level legal context by the Australia High
Court’s recent decision to dismiss the tobacco
industry’s challenge against the plain packaging
legislation, a decision that was publically endorsed
by the Director-General of the World Health
Organization (Chan, 2012). A decision in favor of
Australia within the WTO system will reinforce
the legality (i.e. within international law) of pur-
suing health objectives in the face of interpreting
the strength of trademark protections. Such a de-
cision will build on decisions pertaining to
product regulations for health purposes that have
potential implications for international trade and
its rules. What remains to be discussed is whether
mechanisms of formal consultations within the
FCTC apparatus could abate challenges within
the trade regulatory sphere. For example, could
Ukraine and Honduras have raised concerns
about plain packaging within the FCTC? Would
the presence of such a mechanism expose perni-
cious intentions if Parties, when moving forward
to a formal trade dispute, ignore it?

As discussed above, Honduras and Ukraine
have expressed consent to be bound by the provi-
sions of both the FCTC and the WTO, and since
international law is known for its fragmentation
and complexity (McGrady, 2011), it is perhaps
not surprising that tensions have developed.
Governments do indeed have the right to raise
challenges within the WTO or other fora if they
believe trade is being restricted unnecessarily, or
if they perceive unfair treatment. However, it is
widely recognized by legal scholars that there is
no inherent legal conflict between the FCTC and
WTO law (Mitchell and Voon, 2011). As men-
tioned previously, Parties to the FCTC are not
restricted to the implementation of minimum
binding provisions but as Article 2 notes: ‘In
order to better protect human health, Parties are
encouraged to implement measures beyond
those required by this Convention and its proto-
cols, and nothing in these instruments shall
prevent a Party from imposing stricter require-
ments that are consistent with their provisions
and are in accordance with international law’
(WHO, 2005). These statements embedded in
the FCTC reinforce the notion that Parties are
within their right to implement regulatory mea-
sures that extend beyond the minimum standards

outlined in the treaty. Our proposed approaches
to address these challenges adhere to the
premise that it is important for Parties of the
FCTC and those non-state actors that are in
favor of tobacco control to explore political and
diplomatic mechanisms within the FCTC COPs,
and the WHO generally, to ensure that FCTC
implementation is compliant with other commit-
ments, while ensuring that the strongest possible
health legislation is at minimal risk of external
challenge. The need to conscientiously address
issues at the intersection of trade and FCTC im-
plementation at the COP is made salient by the
fact that many of pertinent issues remain unre-
solved.

PLAIN PACKAGING OF TOBACCO
PRODUCTS: POSSIBLE SOLUTIONS

Approaches to address the above challenges are
not straightforward. Scholars of international law
and international relations continue to vigorous-
ly debate questions of treaty compliance, coher-
ence across treaties and the role of private
interests in public international law (Zangl et al.,
2012). Below we discuss three general
approaches at the intragovernmental level and
four approaches at the intergovernmental level
(Table 1).

Intra-governmental solutions

In the context of investment treaties (typically,
bilateral agreements), governments can protect
themselves to some degree by clarifying or re-
negotiating the commitments in existing agree-
ments and by including exceptions, exemptions
and/or clarifications for tobacco control mea-
sures or tobacco products in future agreements
(McGrady, 2012). This move can serve to protect
governments from legal challenges by the
tobacco industry under the auspices of bilateral
investment treaties (BITs). In this respect, the
Australian government has changed its policies
regarding investment treaties since the Philip
Morris claim filed under the purview of a Hong
Kong–Australia BIT (Australian Department of
Foreign Affairs and Trade, 2011). Australia will
no longer include investor-state provisions in its
investment agreements, wherein firms or other
non-governmental actors can directly challenge
Australia’s laws and regulations through the
international arbitration process.
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Many tobacco control proponents have been
pushing for a tobacco exclusion from the
Trans-Pacific Partnership (TPP) Trade
Agreement. The general rationale for a tobacco
exclusion is the prevention of tariff reductions
and challenges to country’s tobacco control
regimes using the agreement’s broader economic
commitments. Although tobacco exemption in
trade or investment agreements is appealing on
the surface because it might positively affect
tobacco product prices and/or mitigate chal-
lenges to tobacco control regulations and/or le-
gislation using economic policy commitments, it
is also important to note that this approach may
foster regulatory isolation. We define regulatory
isolation as an approach to policy-making that
either consciously disregards or implicitly
ignores the intersectoral implications of the
policy. Regulatory isolation may serve short-
term objectives, but does not address complex
system-level issues very effectively. For example,
although hypothetical, if a health ministry devel-
ops tobacco control legislation in the absence of
consultation with trade or foreign affairs minis-
tries, it may increase the likelihood that such le-
gislation is vulnerable to trade and investment
challenges. A more compelling option is to en-
courage engagement and cooperation across
sectors in order to develop tobacco control regu-
lation that fulfills all of the health-based goals

and is consistent with trade and investment com-
mitments. This engaged approach shifts the strat-
egy from one of fear of vulnerability to one of
legitimacy within the broader system of trade
and investment law. Ideally, this approach will
lead to greater coherence within the system of
governance and will have temporal benefits. For
example, if tobacco control proponents continue
to engage within the sphere of international
trade law mechanisms and clarify and refine pro-
tections for health regulation, then future regula-
tory strategies to protect health such as product
regulations of ‘junk foods’ such as sugary bev-
erages will be better protected from legal chal-
lenge in the trade sphere.

We are beginning to see some efforts to
engage a more intersectoral approach with
regard to tobacco control and economic policy,
though progress is inconsistent. In 2012, the
United States Trade Representative (USTR)—in
coordination with the Department of Health and
Human Services and reportedly, higher levels in
the executive branch—began to pursue an ap-
proach that would clarify TPP governments’
rights to regulate tobacco to protect public
health with origin-neutral and scientifically sub-
stantiated provisions. However, by the end of
2012, statements from the USTR made it unclear
what direction it might pursue as the TPP nego-
tiations continued (USTR, 2012).

As a natural corollary to actively seeking to
engage in the negotiation of economic agree-
ments that are more proactive for public health,
governments can also take steps to maximize the
likelihood that individual tobacco control mea-
sures will be considered lawful under trade and
investment agreements (WHO, 2012a,b,c). For
example, Canada’s WTO representative’s recent
defense of a tobacco flavoring and additives ban
is strongly rooted in both health and trade rules
and goals by emphasizing, for example, both the
scientific evidence that demonstrates that young
people are attracted by flavors and additives in
tobacco products and the non-discriminatory
nature of the provision (TBT, 2011). The WHO
Secretariat noted, in a report submitted to the
fifth COP, that technical assistance must be pro-
vided to Parties of the FCTC when they are
drafting domestic legislation to ensure compli-
ance with trade regimes (WHO, 2012a,b,c). The
Secretariat also noted that technical assistance
could be provided after challenges are waged in
the trade sphere to support the efforts of Parties
to implement the provisions of the FCTC.

Table 1: Proposed approaches to foster policy
coherence between trade and tobacco control

Level Proposed approaches

Intra-governmental (1) Clarify or renegotiate
commitments in existing BITs

(2) Evaluate the lawfulness of
tobacco control legislation from a
trade perspective

(3) Increase coordination across
ministries

Inter-governmental (1) Apply diplomatic pressure within
the trade law system, especially
the WTO

(2) Amplify support for the Punta
del Este Declaration, and the use
of Declarations and Decisions as
a tool of soft-law

(3) Support the role of the FCTC
Secretariat in interagency
consultations and initiatives

(4) Apply FCTC Party-to-FCTC
Party pressure to Ukraine and
Honduras within the COP
process
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Additionally, Canada put forward a decision to
ensure that information is provided ‘on tobacco
control and the WHO FCTC to WTO Members
in relevant bodies’ (COP, 2012a,b).

To reiterate, a dichotomy between health and
trade is neither necessary, nor in most cases prac-
tical, to ensure that health objectives are not
compromised by trade commitments. For
example, it is possible that the architects of the
recent US flavoring ban did not heed counsel on
the discriminatory nature of excluding a major
additive (menthol) from the measure. In this
case, it is possible that the developers of the le-
gislation were unaware of trade commitments or
the complex politics of developing the legislation
overwhelmed counsel’s better advice on the
country’s broader international economic com-
mitments. In either event, it is clear that better
intersectoral working would help to ensure that
the decisions brought forward by health author-
ities are less vulnerable to trade and investment
challenges. Although this solution may seem
benign, it has important implications from a
system perspective. If countries continue to
strengthen the regulation of tobacco products
there is a need to ensure consistency across regu-
latory regimes and if consistency is detrimental
to health objectives then regulators can work
with their colleagues on system reform. In fact,
the COP approved a decision that requests the
Convention Secretariat to ‘continue to encour-
age communication and information sharing
between trade and health officials of Parties to
the WHO FCTC’ (COP, 2012a,b). In a rather
ironic twist, in its first national report on tobacco
control in 2009 Ukraine itself notes that, ‘a multi-
sectoral approach is needed, mobilizing different
government sectors and civil society efforts
under the leading role of the public health
sector’ (Ukraine, 2009).

It is important to return to the point that
regimes such as the GATT, TRIPS and TBT
have explicit provisions to ensure that health is
not compromised by trade commitments and
practices. In order for governments to better
align their commitments to the FCTC and other
treaties, there must be formal mechanisms and
fora whereby health and trade ministries can
communicate. For example, the President of
Brazil has established a National Commission for
the Implementation of the FCTC that includes
representatives from thirteen different ministries
including industrial development and inter-
national trade.

Intergovernmental level solutions

The plain packaging WTO case offers an oppor-
tunity because of the nature of the WTO dispute
settlement process, particularly in comparison to
dispute resolution within many BITs. Decisions
on disputes filed under bilateral investment
agreements typically occur within the inter-
national arbitration process and are difficult to
predict because of the ‘shifting cast of arbitra-
tors’ and the non-binding force of earlier deci-
sions. (Mitchell and Studdert, 2012). In contrast,
though there is no formal use of legal precedent,
WTO law is sometimes easier to predict precisely
because previous WTO dispute settlement
decisions are often used in cases and directly
cited in decisions. Accordingly, such decisions
can generate significant legal implications
because they establish a pattern of international
trade jurisprudence in arguably the most import-
ant international economic dispute settlement
mechanism. If the current consultations move to
a formal dispute panel, the decision may set the
tone for plain packaging as a legislative option
for health protection and may promote or dis-
suade future challenges.

It is also important to note that the WTO, like
the WHO, is a multilateral context that has an
important norm-setting role. Outcomes from this
context can have significant implications for the
behavior of states in their domestic politics
(McGrady, 2011). As such, states will be watch-
ing the consultations to observe the positions of
various countries in support of or opposition to
plain packaging legislation and using this infor-
mation to inform their own decision to move
forward on plain packaging. It is important for
Parties of the FCTC to apply pressure on their
country delegates at the WTO not only to
monitor the dispute settlement proceedings, but
to join the consultations in an effort to support
Australia. Thus far, 12 countries and the
European Union have formally joined the con-
sultations, though some of these countries are
hostile toward the packaging measure. It is pos-
sible that members can apply important pressure
on the complainants to settle the dispute in a
manner that is amenable to tobacco control
before it reaches panel adjudication. Or, if the
case eventually reaches a formal panel, members
can as WTO Article 10 permits, deliver written
or oral testimony in support of another member.

Although past WTO panel decisions at the
intersection of health and trade have used a
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restrictive view toward the use of extraneous
treaty commitments to interpret challenges,
McGrady argues that a broad reading of Article
31(3)(c) of the Vienna Convention on the Law of
Treaties would permit the use of extraneous
treaties to interpret WTO law (McGrady, 2008).
This broad view can be supported by members of
the WTO to encourage the use of FCTC commit-
ments in these types of trade-related challenges,
thus a more systemic and coherent approach to
governance. It is therefore critical that these
delegates are knowledgeable of the legality of
Australia’s plain packaging legislation in accord-
ance with WTO law and are willing to assert this
knowledge during the proceedings.

In addition, the WHO through the FCTC
Secretariat can observe dispute consultations
and assert the legitimacy of Australia’s FCTC
voluntary commitments. The WHO can use its
traditional role as ‘technical expert’ on health
issues to mobilize the evidence pertaining to
plain packaging, thereby enhancing the legitim-
acy of Australia’s plain packaging legislation. For
example, formal WHO reports, such as the 2012
report, ‘Confronting the tobacco epidemic in a
new era of trade liberalization’, can be used by
members to assert the legitimacy of tobacco
control measures and to support the legality of
such measures from a trade law perspective.

Proponents of tobacco control must continue
to lead on issues related to trade and investment
policy within the FCTC context. The fifth session
of the FCTC COP (COP5) was held in
November 2012. The COP is the governing body
of the FCTC and is made up of the Convention
Secretariat and Parties to the Convention. The
COP is itself governed by rules of procedure.
The rules permit Parties to introduce decisions
and declarations that are considered and voted
upon by all of the Parties. At the fourth session,
the COP responded to the Philip Morris claim
against Uruguay’s labeling initiative by issuing
the Punta del Este Declaration (COP, 2012a,b).
The Declaration affirms the regulatory autonomy
of FCTC Parties under trade and investment
agreements, including the GATT, the TBT
Agreement and TRIPS, all of which are invoked
in the challenges within the WTO to plain pack-
aging. The negotiation of this declaration was
initiated by Uruguay and adopted unanimously
by the Parties, including Ukraine and Honduras.

The Punta del Este declaration plays an import-
ant soft law function within the larger system of
global governance. Declarations can galvanize

support for specific positions that can serve to
enhance the core treaty. For example, the Punta
del Este declaration sends a clear message that
the FCTC has legal weight next to other regula-
tory regimes. More specifically, Alan Boyle notes
that ‘soft law instruments are used as mechanisms
for authoritative interpretation or amplification of
the terms of the treaty’ (Boyle, 1999). Schachter
also argues that declarations can be viewed and
used as binding provisions that extend treaty com-
mitments (Schachter, 1994). The Punta del Este
declaration and related decisions, statements and
declarations about trade and closely related issues
are necessary because the FCTC negotiators left
implicit in the convention’s text the relationship
between FCTC implementation and the inter-
national trade regime.

Canada put forward a new trade-related deci-
sion at COP5 in South Korea that prompted dis-
cussion among the Parties that also serves to
illuminate the complexities of how countries
might more effectively address challenges at the
intersection of FCTC implementation and com-
mitments to international economic agreements.
Canada not only sought to encourage intra-
governmental cooperation on these issues, but
also information sharing among pertinent inter-
national organizations. In contrast, the Philippines
took a more aggressive stance, seeking to amend
Canada’s decision by proposing that the Parties
should adopt a position that ‘excludes’ tobacco
from future trade and investment agreements and
requires Parties to attempt to settle trade-related
disputes within the COP before moving to venues
such at the WTO. The juxtaposition of the nature
of the two pieces of the proposal from the
Philippines delegation is striking: one is isolation-
ist (exclusion) whereas the other is much more
about engagement that might lead to much more
long-term clarity. Many positions of exclusion are
potentially awkward because they implicitly—or
explicitly—suggest that trade regulation is para-
digmatically opposed to health regulation.
Although it is not clear what authority the WHO
or the COP actually has, a position that asserts a
more active role for the COP that engages the
Parties and openly encourages them to seek to
find policy coherence might have far longer-
lasting and positive effects for public health in the
realm of competing and/or overlapping inter-
national regimes.

We suggest that the apparent inconsistency
between Ukraine’s and Honduras’ WTO chal-
lenges to Australia’s plain packaging measures
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and their FCTC commitments provide evidence
for the COP to further ‘insist on intersectoral
mechanisms that create coherent policy between
government departments’ (COP, 2012a,b). The
WHO secretariat presented a report to the COP5
that highlighted important developments to
ensure that the WHO and WTO are interacting
more frequently and more meaningfully to protect
FCTC implementation from trade challenges
(WHO, 2012a,b,c). This type of interagency co-
operation is an important development in the
strengthening of the governance system, particu-
larly from the perspective of regime coherence.

The FCTC and WHO secretariats can serve an
important function across agencies within and
outside of the United Nations system. Secretariats
can play a pivotal role in ensuring that proactive
information sharing, learning and other types of
cooperation occur across agencies. Sanford
describes Secretariats as ‘the organizational glue
that holds the actors and parts of a treaty system
together’ (Sandford, 1994). The existence and use
of communication channels across multilateral
agencies will be important as Parties continue to
implement minimum and recommended FCTC
provisions. The FCTC Secretariat, as a semi-
autonomous body, will continue to play an im-
portant role canalizing information to economic
and other agencies. This information communica-
tion will continue to facilitate the implementation
of the FCTC and will work to ensure that un-
necessary institutional impediments do not hinder
this implementation.

A more controversial option is for FCTC
Parties to confront Ukraine and Honduras and
demand an explanation of their complaint within
the context of the FCTC. There is no formal
mechanism for such a confrontation within the
WHO system and Parties might be reticent to be
so forthright. However, Rule 9 of the rules of the
procedure permits a Party to place any item on
the agenda of a COP up to 10 days prior to the
regular session (WHO, 2006). The COP can
serve as a venue for the Parties to formally
discuss how to deal with flagrant disregard for
the obligations set forth in the FCTC, such as the
WTO challenges brought forward by Ukraine
and Honduras. Because the WHO does not have
a formal dispute settlement understanding like
that of the WTO, the COP provides a logical
forum to bring forward inter-state disagreements
pertaining to FCTC commitments. Such issues
must be dealt with delicately given the potential
to unfairly castigate WTO Members who bring

forward legitimate trade and investment chal-
lenges.

Two major potential complications are worth
noting: (i) government delegations do not always
speak with one voice and have internal conflicts
pertaining to country positions and (ii) much of
the consultation that leads to inter-state decisions/
positions takes place informally before, after and
during the COP. Given the reality of the first
point, states must be conscious not to alienate
Parties to the FCTC. The authors engaged in dis-
cussions at COP5 that suggest that the Ukraine
delegation is conflicted about the challenge
brought forward at the WTO. Although evidence
of this is anecdotal, there is reason to believe that
this is true, particularly given the movement
Ukraine has made to strengthen domestic tobacco
control since ratifying the FCTC (Ukraine, 2009).
The point is that Parties must be sensitive to the
internal challenges faced by delegations and work
to support individual delegates to pressure their
colleagues. The second point is tied to the first
and suggests that formal and public confrontation
may be ill suited in some circumstances to achieve
the desired effect of exposing and pressuring
Parties’ inconsistent actions pertaining to FCTC
implementation. Such ‘shaming’ tactics may not
always be a suitable solution.

CONCLUSION

There is a pervasive tendency of the proponents
of tobacco control to isolate FCTC implementa-
tion and tobacco control in general from the
larger system of global governance. Although this
may be appealing because of its clear demarcation
of tobacco control from other interests and legal
regimes, in the long term, it may not be the most
effective approach for the long-term viability of
tobacco control. The approach that has informed
this paper is that the FCTC and its implementa-
tion are part of a larger system of international
and national-level regulatory regimes. It is true
that the challenges discussed in this paper do exist
at the intersection of trade and investment regula-
tion and FCTC implementation. However, given
the regulatory space provided within these
regimes for health regulation, there is every
reason to think that successes in this context will
actually strengthen the FCTC and provide more
confidence for Parties to move forward with its
implementation. Proponents of policy coherence
can work toward the explicit goal of ensuring that
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this scenario plays out in favor of health govern-
ance and FCTC implementation.
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