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Abstract

Objective—To identify characteristics associated with past malpractice lawsuits and how
malpractice concerns may affect interpretive practices.

Methods—We surveyed 207 of 301 (68.8%) eligible dermatopathologists who interpret
melanocytic skin lesions in ten states. The survey assessed dermatopathologists’ demographic and
clinical practice characteristics, perceptions of how medical malpractice concerns could influence
their interpretive practices, and past malpractice lawsuits.

Results—Thirty-three percent of dermatopathologists reported past malpractice experiences.
Factors associated with being sued included older age (57 years vs. 48, p<0.001), lack of board
certification or fellowship training in dermatopathology (76.5% vs. 53.2%, p=0.001), and greater
number of years interpreting melanocytic lesions (>20 years: 52.9% vs. 20.1%, p<0.001). Sixty
four percent of participants reported being moderately or extremely confident in their melanocytic
interpretations. Although most dermatopathologists believed that malpractice concerns increased
their likelihood of ordering specialized pathology tests, obtaining recuts, and seeking a second
opinion, none of these practices were associated with past malpractice. Most dermatopathologists
reported concerns about potential harms to patients that may result from their assessments of
melanocytic lesions.

Conclusions—Most dermatopathologists reported apprehension about how malpractice affects
their clinical practice and are concerned about patient safety irrespective of whether they had
actually experienced a medical malpractice suit.

Introduction

Malpractice claims related to the misdiagnosis of melanoma are not uncommon (1-5). One
study reported that among claims submitted to a large national malpractice carrier, 8.6%
were claims against pathologists and 14.2% were claims against dermatologists related to
skin cancer and/or melanoma (2). Two additional studies found that a false negative
diagnosis of melanoma was the most common cause of a malpractice pathology-related
claim, representing 13% of 335 pathology-related claims (3, 4). Another study found that
melanoma was the second most common source of malpractice litigation in the U.S (5).
Historically, dermatologists have been at increased risk of medical malpractice compared to
pathologists, but this appears to be changing, as patients are better informed about the role
pathologists play in their care (6).

A paper by Troxel (2), published in 2003, reported recommendations from a consensus
meeting on melanoma risk management. These recommendations derived from the
consensus panel included but were not limited to: 1) ordering complete rather than partial
excisional biopsies for all melanocytic lesions versus partial biopsies, insisting on good
histologic sections (e.g., not doing frozen sections on melanocytic lesions), requesting re-
excision of “problem” lesions, and commenting on margins, even for benign lesions; 2)
obtaining consultation from an expert dermatopathologist; and 3) ordering a panel of
immunohistochemical stains to confirm or rule out the possibility of a melanoma.
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The Troxel report was published more than 10 years ago, yet we found no literature
reporting on the use of the above recommendations. The purpose of this study was to assess
the impact that personal experience with malpractice may have on clinical practices related
to interpretation of melanocytic skin lesions and determine if dermatopathologists believe
that additional testing or other activities, such as those recommended by the consensus
panel, will protect them from future lawsuits (7). Understanding these issues could identify
reasons for excessive use of services in patient care and variability in interpretations.

METHODS

Study Participants

We surveyed 207 dermatopathologists regarding their practice and demographic
characteristics, prior experience with malpractice, and perceptions about how malpractice
concerns and experiences influence dermatopathology practice. Study procedures included
identifying, consenting and enrolling dermatopathologists in 10 states, and completing an
online survey. All procedures were HIPAA compliant, and Institutional Review Boards of
the University of Washington, Fred Hutchinson Cancer Research Center, Oregon Health &
Sciences University, Rhode Island Hospital, and Dartmouth College all granted approval for
study activities.

We identified potential participants from community and university laboratories/practices in
several geographically diverse states (CA, CT, HI, 1A, KY, LA, NJ, NM, UT, WA). These
states where chosen because they were likely to have significant dermatopathology practice
due to sun exposure. Funding limited our ability to expand the study across the entire nation.
A list of 864 potential participants was generated using Internet searches and the registries
of professional organizations, which was updated through telephone calls to pathology
laboratories/practices. Eligibility requirements included receiving pathology or dermatology
training (e.g., residency with or without fellowship in anatomic/clinical pathology,
dermatology or dermatopathology), interpreted melanocytic skin biopsies within the
previous year, and plans to continue interpreting cutaneous melanocytic lesions for the next
two years. Our use of the term dermatopathologists in this paper does not indicate all were
board certified in dermatopathology. Rather it indicates their practice included interpreting
cutaneous lesions. Dermatopathologists were enrolled using e-mail (two attempts), regular
mail (one attempt), and telephone follow-up (two attempts) between July 2013 and August
2014. Informed consent was completed online, after which dermatopathologists were asked
to complete an online survey.

Survey Design, Development and Data Collection

Survey content was developed in consultation with a panel of dermatopathologists and
dermatologists (authors RB, DE, MP, MW). After initial development, the survey underwent
iterative pilot testing with revisions using cognitive interviewing techniques (8) with
pathologists (n=8) similar to study participants, but who resided and worked in a state not
included in the study. The final survey collected information from participating
dermatopathologists on demographic and professional information (age, sex, training, and
clinical practice setting); opinions about clinical practices regarding cutaneous melanocytic
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lesions, including perceived level of experience and confidence; and perceived clinical
variables that might impact diagnosis, such as the frequency of requests for additional tests
(e.g., fluorescence in situ hybridization/ comparative genomic hybridization molecular
analysis and immunohistochemistry), use of 2" opinions, treatment recommendations and
reporting, use of digitized whole slide imaging, and concerns about medical malpractice and
how these might influence their practice.

Of the 864 initial potential participants, the locations of 450 were verified. Of these, 301
were eligible for participation, and 207 (68.8%) enrolled in the study. Another 39 declined,
but did not offer eligibility status, and 110 were reportedly ineligible because they relocated
to a non-participating state (n=3), retired or anticipated retirement (n=22), were not actively
interpreting melanocytic skin lesions (n=40), or provided no reason (n=44). One participant
died following the recruitment period.

Statistical Analyses

Results

Survey responses were analyzed using frequencies, percentages, and means both for the
overall sample, and when stratified by prior malpractice experience. Continuous variable
values are reported as means and standard deviations. Chi-square and one-way ANOVA
tests were used to assess differences in demographic, training, and practice characteristics
between dermatopathologists who experienced prior lawsuits and those who reported never
being sued. All statistical analyses were performed using a commercially available statistical
package (SAS 9.4, SAS Institute, Cary, NC). Tests of statistical significance were based on
two-sided probability (p<0.05).

We examined the association between prior experience with malpractice and responses to
participants’ perceptions about how malpractice influences their interpretations of
melanocytic lesions. Outcomes were originally reported on a 6-point Likert-type scale and
scored on a continuum from strongly disagree to strongly agree. Scale responses were
dichotomized and used as dependent variables in multivariable logistic regression models.
Dichotomized responses were defined as agree when responses included ‘slightly agree’,
‘agree’, and ‘strongly agree’ and disagree when responses included ‘strongly disagree’,
‘disagree’, and ‘slightly disagree’. Covariates used in the adjusted models were selected
from significant differences in the descriptive characteristics or from investigators’
knowledge of common covariates. Results from the unadjusted binary logistic regression
models were adjusted sequentially using blocks of covariates, controlling first for
demographics (gender, age), and then cumulatively for training and volume experience
(considered an expert in the assessment of melanocytic lesions and usual caseload that
represents these lesions).

Pathologist Characteristics and Past Malpractice Experience

The majority of participants were male (59.4%), had no affiliations with academic medical
centers (71.5%), and were neither board certified nor fellowship trained in
dermatopathology (60.9%) (Table 1). Sixty-seven percent of the 207 dermatopathologists
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reported no previous malpractices claims initiated or filed against them, while 33% reported
one or more. Physician characteristics associated with having a malpractice claim included
older age (mean age of 57 years vs. 48, p<0.001), and lack of board certification or
fellowship training in dermatopathology (76.5% vs. 53.2%, p=0.001).

Clinical Practice Characteristics and Past Malpractice Experience

Clinical practice characteristics associated with having a malpractice claim included greater
number of years interpreting melanocytic lesions (>20 years 52.9% vs. 20.1%, p<0.001);
lower representation of melanocytic lesions in their caseloads (<10% melanocytic lesions
54.4% versus 38.1%, p=0.02); higher frequency of providing second opinions on
melanocytic lesions (>25 times per month 19.4% vs. 7.4%; p=0.03); and being considered
an expert in assessment of melanocytic lesions by their colleagues (47.5% vs. 32.4%;
p=0.04) (Table 2). Forty-four percent of participants reported interpreting five or fewer
cases of melanoma per month and less than 50 benign melanocytic lesions interpreted per
month (47.9%). Melanoma caseload was not associated with a malpractice lawsuit (Table 2).
Approximately 70% of dermatopathologists reported that interpreting melanocytic skin
lesions makes them more nervous than other types of pathology, and nearly 75% reported
being concerned about patient safety and potential harm to patients that may result from
their assessments of melanocytic lesions, though neither of these variables was associated
with a prior lawsuit.

Enjoyment, Anxiety About Patient Safety, and Confidence and Past Malpractice

Experience

The majority of participants reported enjoying interpreting melanocytic lesions (70%),
although most (71%) also reported interpreting melanocytic lesions make them more
nervous than other types of pathology. The majority of participants also reported being
moderately or extremely confident (64%) in their melanocytic interpretations. None of these
perceptions of enjoyment, anxiety, or confidence in interpretations was associated with
having been sued, and we found no association between confidence and academic affiliation
(data not shown).

Perceived Influence of Medical Malpractice Concerns on Interpretative Behavior

Figure 1 outlines participating dermatopathologists’ perceptions of how medical malpractice
influences their interpretative behavior according to whether they report having experienced
a malpractice claim. While the majority of participants report requesting second opinions
(92%), requesting additional slides be cut from tissue blocks (87%), ordering additional
surgical samples be taken from patients (66%) or immunohistochemical tests (62%), and
choosing a more severe diagnosis for borderline cases (53%). None of these variables was
associated with having a malpractice claim (data not shown). After adjusting for age, sex,
training, interpretive volume, and whether colleagues consider them experts, we found no
evidence that a past malpractice experience influenced dermatopathologists’ ordering of
specialized pathology testing, additional surgical sampling or slides, seeking a second
opinion, or rendering a more severe diagnosis for borderline lesions (Table 3).
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Discussion

Though several studies have reported medico-legal issues associated with interpretation of
melanocytic lesions (1-7, 9), this study is the first to examine how dermatopathologists view
their clinical practices are influenced by malpractice. We found that older
dermatopathologists, and thus in practice longer, were more likely to have been sued
compared to younger dermatopathologists. Fellowship training or board certification in
dermatopathology was associated with a lower likelihood of being sued, indicating that
additional training may reduce the risk of a malpractice experience. We also found that
lower representation of melanocytic lesions in their caseload resulted in higher reported
malpractice experience, which might be related to a lack of volume or experience
interpreting complex melanocytic lesions. Importantly, the majority of dermatopathologists
reported having concerns about potential harms to patients suggesting that
dermatopathologists fully understand the consequences of diagnostic errors.

Most dermatopathologists in our study reported enjoying interpreting melanocytic lesions as
well as being confident in their interpretations, even though most reported that interpreting
these lesions makes them more nervous compared to other types of non-melanocytic tissue.
Though 64% reported being moderately or extremely confident in their melanocytic
interpretations, this means that 36% were less confident. This likely reflects the challenging
aspects associated with interpreting these lesions and the consequences of getting them
wrong. Perhaps seeing complex skin lesions contributes to enjoyment and the development
of confidence over time, even though concerns exist about possible misinterpretations that
could have clinical and/or legal significance. We found no perceived interpretive behaviors
to be associated with a history of being sued, although clearly dermatopathologists perceive
that they request second opinions as well as having additional slides cut from tissue blocks
and ordering additional surgical samples and ancillary tests because of concerns about
malpractice.

These findings suggest that dermatopathologists are for the most part following
recommendations in the Troxel report (2). The full set of recommendations include: 1)
improving communication with referring dermatopathologists regarding clinical information
(age, sex, site, working diagnosis, new or recurrent lesion, and lesional diameter if a shave
or punch biopsy); 2) ordering complete excisional biopsies for all melanocytic lesions versus
partial biopsies, insisting on good histologic sections (not doing frozen sections on
melanocytic lesions), requesting re-excision of “problem” lesions, and commenting on the
presence of nevocytes at margins, even for benign lesions; 3) examining all melanocytic
lesions under high power, even if they appear to be typical nevi under low power; 4) looking
for mitoses (frequent and deep), cytologic atypia, coalescence of nests, melanin in deep
tumor cells, and lymphobhistiocytic infiltrates; 5) obtaining consultation from an expert
dermatopathologist for Spitz nevus; 6) assessing presence of scars in the dermis of all
melanocytic lesions; 7) ordering a panel of immunohistochemical stains for possible
undifferentiated carcinoma or a melanoma; and 8) issuing written reports to document
verbal consultations, as without a written report, the only record is the clinician’s
recollection of the conversation or a handwritten note made in the office record or chart,
which may be incomplete or inaccurate.
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Our study found that the majority of dermatopathologists ordered additional tests
specifically because of their concerns about medical malpractice. However, clinical
practices appear not to be affected by having a personal experience with a medical
malpractice claim. Dermatopathologists, like other physicians, are likely well aware of
malpractice and discuss these experiences among colleagues. Thus, a lawsuit is not needed
for dermatopathologists to be aware of and undertake behaviors that might protect them
from a suit. Our results indicate that most dermatopathologists have concerns about patient
harms associated with their interpretations of melanocytic lesions; thus, they are not just
concerned for themselves.

The strengths of this study include that the sample was representative of
dermatopathologists who interpret cutaneous lesions in 10 U.S. states and that we conducted
a detailed analysis of the data obtained from the survey. Weaknesses include lack of
validation and details about the malpractice suits experienced by participating
dermatopathologists. Also, this study assessed perceptions of practice rather than actual
practices that might be associated with malpractice incidents. Thus, it is not possible to
determine from these findings whether these whether actual clinical practice is affected by
concerns about medical malpractice.

In conclusion, older dermatopathologists who have been in practice longer, and those with
training and board certification in an area other than dermatopathology were more likely to
be sued than younger dermatopathologists. The majority of dermatopathologists report that
concerns about malpractice affect their interpretive behavior, especially for requesting
second opinions and requesting additional slides be cut from the tissue block.
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| request second opinions
|

| request additional slides cut from the block

|

| recommend additional surgical sampling
|
| order additional tests such as IHC and or molecular tests

|

I am more likely to choose the more severe diagnosis in borderline cases

|

[0 Strongly Disagree [ Disagree M Slightly Disagree H Slightly Agree B Agree H Strongly Agree

Figure 1.
This figure shows participants survey responses in terms of level of agreement/disagreement

regarding how concerns about medical malpractice may affect their practices.
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Table 1
Participant Characteristics Associated with Past Malpractice? Experience*
Participant Characteristics Total n (col %) | Never been sued n (col %) | Sued n (col %) p-valueb
207 (100.0) 139 (67.1) 68 (32.9)
Demographics
Age, mean (SD) 51 (10.2) 48 (9.1) 57 (10.0) <0.001
Sex 0.092
Female 84 (40.6) 62 (44.6) 22 (32.4)
Male 123 (59.4) 77 (55.4) 46 (67.6)
Affiliations/Training/Board Certification
Affiliation with academic medical center 0.26
No 148 (71.5) 95 (68.3) 53 (77.9)
Yes, adjunct/affiliated 38 (18.4) 27 (19.4) 11 (16.2)
Yes, primary appointment 21(10.1) 17 (12.2) 4(5.9)
Residency 0.84
Anatomic/Clinical Pathology 186 (89.9) 123 (88.5) 63 (92.6)
Dermatology 17 (8.2) 13(9.4) 4 (5.9)
Both Dermatology & Anatomic/ Clinical Pathology 4(1.9) 3(2.2) 1(1.5)
Residency 0.35
Anatomic/Clinical Pathology 186 (89.9) 123 (88.5) 63 (92.6)
Dermatology ¢ 21(10.1) 16 (11.5) 5(7.4)
Board Certification/Fellowship Training 0.001
Board certified or fellowship trained in Dermatopathology 9 81(39.1) 65 (46.8) 16 (23.5)
Other board certification or fellowship training 126 (60.9) 74 (53.2) 52 (76.5)

Note: frequencies and percentages except where continuous data are presented; percentages may not total 100 due to rounding

a . . . . . . .
Malpractice experience, a check all that apply variable, is categorized to two groups: 1) never been sued and 12) aw suits related to melanocytic
skin lesions (MSL) or related to other pathology and/or medical cases

b . . . .
Sued vs. not sued, for dichotomous variables: p-value for chi-square test (Fisher's exact when cells have expected counts of less than 5), for

comparison of means: p-value for t-test.

cIncludes 4 participants completing residency in both Dermatology and Anatomic/Clinical Pathology.

dThis category consists of physicians with single or multiple fellowships that include dermatopathology. Also includes physicians with single or

multiple board certifications that include dermatopathology.
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Clinical Practice Characteristics Total n (col %) Never been sued n (col %) Sued n (col %) p-value b
207 (100.0) 139 (67.1) 68 (32.9)
Years interpreting melanocytic skin lesions ¢ <0.001
<5 33(15.9) 30 (21.6) 3(4.4)
5-9 47 (22.7) 38 (27.3) 9(13.2)
10-19 63 (30.4) 43 (30.9) 20 (29.4)
220 64 (30.9) 28(20.1) 36 (52.9)
Percent of caseload interpreting melanocytic skin lesions (%) 0.017
<10 90 (43.5) 53(38.1) 37 (54.4)
10-24 79 (38.2) 55 (39.6) 24 (35.3)
25-49 29 (14.0) 26 (18.7) 3(4.4)
>50 9(4.3) 5 (3.6) 4(5.9)
Average number of melanoma cases (melanoma in situ and invasive melanoma) interpreted per month 0.60
<5 91 (44.0) 58 (41.7) 33 (48.5)
5-9 53 (25.6) 36 (25.9) 17 (25.0)
>10 63 (30.4) 45 (32.4) 18 (26.5)
Average number of benign melanocytic skin lesions interpreted per month 0.15
<25 62 (30.0) 38 (27.3) 24 (35.3)
25-49 37 (17.9) 23 (16.5) 14 (20.6)
50-149 54 (26.1) 43 (30.9) 11 (16.2)
>150 54 (26.1) 35 (25.2) 19 (27.9)
In a typical month, how many melanocytic skin lesions do you receive from pathologist colleagues seeking a second opinion? 0.033
None 52 (25.1) 37 (26.6) 15 (22.1)
1-9 60 (29.0) 33(23.7) 27 (39.7)
10-24 63 (30.4) 42 (30.2) 21 (30.9)
225 32 (15.5) 27 (19.4) 5(7.4)
In a typical month, how many melanocytic skin lesions do you request a second opinion? 0.99
None 22 (10.6) 14 (10.1) 8(11.8)
1 54 (26.1) 37 (26.6) 17 (25.0)
2-4 41 (19.8) 28 (20.1) 13 (19.1)
5-9 40 (19.3) 26 (18.7) 14 (20.6)
210 50 (24.2) 34 (24.5) 16 (23.5)
For what percentage of MSL is your final assessment that the diagnosis is borderline or uncertain? 0.93
None 21 (10.1) 15 (10.8) 6(8.8)
1 52 (25.1) 33(23.7) 19 (27.9)
2-4 41 (19.8) 28 (20.1) 13 (19.1)
5-9 58 (28.0) 38(27.3) 20 (29.4)
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Clinical Practice Characteristics Total n (col %) Never been sued n (col %) Sued n (col %) p-value b
207 (100.0) 139 (67.1) 68 (32.9)
210 35 (16.9) 25 (18.0) 10 (14.7)
Considered an expert in melanocytic skin lesions by colleagues 0.039
No 119 (57.5) 73 (52.5) 46 (67.6)
Yes 88 (42.5) 66 (47.5) 22 (32.4)

Perceptions about Interpretation d

What are your thoughts on interpreting melanocytic skin lesions?

Interpreting melanocytic skin lesions makes me more nervous than other types of pathology 0.75
Agree 146 (70.5) 99 (71.2) 47 (69.1)
Disagree 61 (29.5) 40 (28.8) 21 (30.9)

| am concerned about patient safety and potential harm to patients that may result from my assessment of melanocytic skin lesions 0.98
Agree 155 (74.9) 104 (74.8) 51 (75.0)
Disagree 52 (25.1) 35(25.2) 17 (25.0)

Note: frequencies and percentages except where continuous data are presented; percentages may not total 100 due to rounding

a . . . . . . L
Malpractice experience, a check all that apply variable, is categorized to two groups: never been sued and law suits related to melanocytic skin
lesions (MSL) or related to other pathology and/or medical cases

b . . . .

For comparison of sued vs not sued, categorical data: p-value for chi-square test (Fisher's exact when cells have expected counts of less than 5).
Cy, - . . S

Not including residency/fellowship training

dDichotomized responses for Likert scale responses are defined as ‘slightly agree’, ‘agree’, and ‘strongly agree’ for agree and ‘strongly disagree’,
‘disagree’, and ‘slightly disagree’ for disagree.

J Am Acad Dermatol. Author manuscript; available in PMC 2017 February 01.



Page 13

Carney et al.

ABojoyred Jo sadAl Jayio uey) uolelaidiaiul TSI IN0ge SNOAIBU 310W :dpnjaul uolrelaldiaiul Inoge suondsdiad 1oy sajeLeA0D)

b
adxa ue juedionted Japisuod s19ad Jou 10 Jaylaym pue (Yauow Jad) sased ubluag 4o Jaquinu :apnjoul SWN|OA/aIUBIIaAXa 0} msmcgoom
abe ‘1apush :apnjoul solydesBowap Joy §m:m>oo+
. iy . . . . . - e . . I . (9%/°2S) 60T :3uawWaaJbe ||eJano Sased auljiapiog ul
810 (0e'g0) 9T ST0 (Te'80) 97T 810 (0e'g0)sT 50 z'roer SISOUBEI 319185 310U U} 3S00UD 01 || 310U WE |
) o e - . @ e o . @ e o ) o ) 1o (%€ '26)
6€0 (€9'50) LT €0 (@9's0)8T 80 (09's0)8T 680 €evoTT 16T :1UaWwaaiBe [[eIano suoiuido puodss 1sanbal |
) iy - . g - . g o . ) e (%.8) 08T :uswaaibe
€0 (€v'90) LT 0€0 (rv'90) LT %0 (6€'90) 5T 60 €z'v0)0T |[E9A0 %20]q 3U} WO 1D SAPI|S [EUOMIPPE 1sanba |
. o) o . o i) o . o o) o . o) T (%z'99) LET uswoaibe
44 (9€'60) 8T Zro (9e'610) 8T S0 (0e'80) 6T 9.0 (0z'90)TT 1163910 Butduwes [221BINS [2UORIPPE PUALILIODS] |
. i) o . o i) o . o i) T . i) A (%€°29) 62T JusWwaIbe |[esano sisa)
890 (cz'90)cT 990 (€z'90)2T vL0 @z'90TT 90 (91'50)6°0 1eNI3{OW 10 PUE DH] S UINS $IS31 [BUONIPPE J3PIO |
%56) 4O
(12 %56) (15 §
0 __.co:ﬁma‘_muc_ 89Ua1IadX3 awn|oOA (10 9%%6) (le)
anfea-d anpea-d pue Burures | anpea-d d0 +8E%‘_moemo anjen-d 9%G6) 4O SPPO « $921108.14 UeIdISAyd
usogm—wch_HQmoLmn_ 104 10} Uﬁ.m:._um 103 paysnlpy paisnlpeun
paisnipe Ajjeuonippy Kieuonippy

Author Manuscript

€9l|qel

Author Manuscript

(202=u) uoissaibal ansiBo| Areurq Buisn (pans ussq
aney Janau si dnoub 1uaiayal) suns aonoeidjew Aue pasuatiadxa oym sisibojoyred Buowe saonaeid pariodal-41as Jo pooyl a1 paisnlpe pue paisnlpeun

Author Manuscript

Author Manuscript

J Am Acad Dermatol. Author manuscript; available in PMC 2017 February 01.



