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Policy Points:

® E-cigarettes are new products that are generating policy issues, includ-
ing youth access and smokefree laws, for local and state governments.

® Unlike with analogous debates on conventional cigarettes, initial op-
position came from e-cigarette users and retailers independent of the
multinational cigarette companies.

® After the cigarette companies entered the e-cigarette market, the op-
position changed to resemble long-standing industry resistance to to-
bacco control policies, including campaign contributions, lobbying,
and working through third parties and front groups.

® As with earlier efforts to restrict tobacco products, health advocates
have had the most success at the local rather than the state level.

Context: E-cigarettes entered the US market in 2007 without federal regula-
tion. In 2009, local and state policymakers began identifying ways to regulate
their sale, public usage, taxation, and marketing, often by integrating them
into existing tobacco control laws.

Methods: We reviewed legislative hearings, newspaper articles, financial dis-
closure reports, NewsBank, Google, Twitter, and Facebook and conducted in-
terviews to analyze e-cigarette policy debates between 2009 and 2014 in 4 cities
and the corresponding states.

Findings: Initial opposition to local and state legislation came from e-cigarette
users and retailers independent of the large multinational cigarette companies.
After cigarette companies entered the e-cigarette market, e-cigarette policy
debates increasingly resembled comparable tobacco control debates from the
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1970s through the 1990s, including pushing pro-industry legislation, work-
ing through third parties and front groups, mobilizing “grassroots” networks,
lobbying and using campaign contributions, and claiming that policy was un-
necessary due to “imminent” federal regulation. Similar to the 1980s, when
the voluntary health organizations were slow to enter tobacco control debates,
because they saw smoking restrictions as controversial, these organizations were
reluctant to enter e-cigarette debates. Strong legislation passed at the local level
because of the committed efforts of local health departments and leadership
from experienced politicians but failed at the state level due to intense cigarette
company lobbying without countervailing pressure from the voluntary health
organizations.

Conclusions: Passing e-cigarette regulations at the state level has become more
difficult since cigarette companies have entered the market. While state legisla-
tion is possible, as with earlier tobacco control policymaking, local governments
remain a viable option for overcoming cigarette company interference in the
policymaking process.

Keywords: advocacy coalitions, tobacco control policy, public health policy,
e-cigarettes, tobacco companies, cigarette companies.

LECTRONIC CIGARETTES (E-CIGARETTES), ALSO KNOWN AS

electronic nicotine delivery systems (ENDS), are battery-

operated devices that deliver an aerosol of nicotine (in most
cases), flavors, and other chemicals by heating a liquid rather than
burning tobacco as a conventional cigarette does. E-cigarettes exist in
a wide variety of forms, including “cigalikes,” which resemble con-
ventional cigarettes, and “open systems” (including “vape pens” and
“tanks”) with a greater heating capacity that can be refilled and reused.
Most brands offer several flavors, including traditional cigarette flavors
(tobacco and menthol), and candy flavors'? (gummy bears, bubble gum,
cotton candy) that have been found to be attractive to youth.a’4 Since
e-cigarettes entered the US market in 2007, they have been promoted
as healthier alternatives to conventional cigarettes, as smoking cessation
devices, and as socially acceptable products that could be used where
conventional cigarettes were prohibited.” The impact of e-cigarettes on
public health has also been controversial. Some public health experts
saw e-cigarettes as a solution to the tobacco epidemic,®’ while others
took a precautionary approach to e-cigarettes based on concerns that

e-cigarettes would complicate efforts to reduce tobacco use.®
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The issue of whether e-cigarettes should be legally defined as tobacco
products has been contentious. In 2008, the US Food and Drug Ad-
ministration (FDA) attempted to regulate e-cigarettes under the Federal
Food, Drug, and Cosmetic Act as a “combination drug-device product
that requires pre-approval, registration, and listing with the FDA.”? The
e-cigarette company Sottera (now known as NJOY) successfully sued the
FDA, claiming that e-cigarettes were tobacco products that could only
be regulated under the FDA’s new authority to regulate tobacco prod-
ucts. In 2014 the FDA issued a draft rule to assert regulatory authority
over e-cigarettes as tobacco products,'® which was finalized in May 2016.
The rule, which brings e-cigarettes under FDA jurisdiction, will, if it
survives legal challenge, allow the FDA to regulate product design and
manufacturing, marketing claims, warning labels and packaging, and
prohibit sales to youth under 18. FDA jurisdiction preempts state and
local governments in these areas (with federal law allowing them to set
a higher minimum age), but has no effect on where e-cigarettes can be
used or taxed, setting higher minimum age, or licensing on retailers
because these areas are outside FDA jurisdiction.'!

Without federal action, the focus of e-cigarette policymaking shifted
to state and local governments, as public health concerns developed,
particularly the rapid increase in e-cigarette use among never-smoking
middle and high school students'#!?
most popular form of tobacco product among youth.' While there has
been some research on the prevalence of state'>'® and local e-cigarette
laws,!” including the importance of e-cigarette product definitions, ®!?
and arguments used in e-cigarette policymaking for clean indoor air
laws,'”"!? there has not been a study of the advocacy process in debates
over state and local e-cigarette policymaking.

Advocacy coalitions consist of actors from public and private organi-
zations concerned with a problem who seek to resolve it by influencing
policy change,?*?! often with competing goals.?” Advocacy coalitions
provide a framework to understand regulating e-cigarette and tobacco
products in a complex policy field with potential for conflict between
different stakeholders with different sets of beliefs across a wide variety

and e-cigarettes becoming the

of policies®>** (eg, public usage laws and taxation).

This article addresses the question, “How have opposing advocacy
coalitions developed and evolved to promote or oppose state and local
e-cigarette policies, with particular emphasis on the policy adoption
stage of the policy cycle?”
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Methods

We used qualitative case study methodology to analyze e-cigarette poli-
cymaking in 4 cities (New York City, Los Angeles, Duluth, and Chicago)
and the corresponding states (New York, California, Minnesota, and Illi-
nois) that held debates on e-cigarette policy between 2009 and 2014.
New York City, Los Angeles, and Chicago were selected because they
were identified in the media as areas with e-cigarette policy activity.
Duluth was chosen to allow for observation of how actors operated in a
smaller jurisdiction.

Documentary Evidence

We gathered documentary evidence of e-cigarette policy debates in each
jurisdiction, including legislative records, bills, recordings of committee
hearings, publicly available lobbying and campaign contribution data,
and legislative testimony. We identified local news sources through
NewsBank and Google News and reviewed local news stories in news-
paper articles to identify actors involved in supporting or opposing pro-
posed e-cigarette laws. After we identified relevant organizations and
people (health departments, health commissioners, school superinten-
dents, voluntary health organizations, e-cigarette retailers, e-cigarette
user groups, trade associations, cigarette and e-cigarette companies,
think tanks, and business organizations), we located their websites and
Facebook, LinkedIn, and Twitter accounts through Google and collected
action alerts, policy statements, and messaging related to the proposed
laws. We compared past (2008-2012) and current (2013-2015) versions
of primary pro-e-cigarette advocacy groups’ websites using the Wayback
Machine (archive.org) to access past (since 2008) web pages containing
organizational descriptions, mission statements, and lists of board mem-
bers and documented changes over time.

Interviews

We used archived interviews collected as part of previous research
projects on state and local policymaking together with new interviews
with people involved in the e-cigarette policy debates (Table 1). Factors
in selection were availability, willingness to participate, and knowledge
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of the subject matter. We conducted semi-structured interviews, which
allowed key informants to provide relevant information based on their
perspectives. We recorded and transcribed all interviews in accordance
with a protocol approved by our institution’s committee on human
subjects.

Data Analysis

We used the available information to prepare case studies, including
what types of policies were proposed, when these proposals were in-
troduced and by whom, who was involved in the debate, and what
strategies and tactics were used to pass or defeat these proposals and
how they influenced the policy outcome. We established actor involve-
ment through legislative hearing transcripts or videos (accessed online),
newspaper articles, and press releases supplemented by information from
interviews. We determined an actor as not participating in the policy
process if we could not find publicly available data that would confirm
such participation, including the interviews.

Common laws regulating e-cigarettes deal with sales, use, taxation,
licensing, marketing, and product standards.'® We assessed the strength
of legislation from a public health perspective using existing tobacco
control literature as well as the guidelines published by the Tobacco
Control Legal Consortium?’: (1) a robust enforcement measure with clear
procedures put in place; (2) well-planned implementation process; and
(3) clear and broad definitions to anticipate future product innovations
with clear definitions (Appendix).

Results

This analysis is organized around the different players in evolving advo-
cacy coalitions (Table 2) and focuses on sales and smokefree legislation
because in most jurisdictions studied, such laws were introduced either
simultaneously or sequentially.

Legislators and Government Agencies

State legislative efforts in New York, California, and Illinois began
with legislators proposing bans on the sale of e-cigarettes that were not
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authorized for sale by the FDA as “appropriate for the protection of the
public health,” the standard the FDA is required to use when approving
new tobacco products. In 2009, the California State Legislature passed a
complete sales ban, led by a legislator whose constituents were concerned
about e-cigarette sales to youth in mall kiosks,*> which was vetoed by
governor Arnold Schwarzenegger.?® In 2010, New York and Illinois
legislators introduced similar bills that failed to pass.”?*’

By 2013, state legislators in California (2010), New York (2012), and
Illinois (2013) had shifted their focus from a complete ban on sales to
prohibiting sales to youth.!>313% Most of these laws, however, lacked
strong enforcement measures or penalties for noncompliant retailers'$4
(Appendix).

Local legislative efforts originated with local health departments
and politicians introducing legislation to include e-cigarettes in
existing tobacco control laws, including retail licensing and
smokefree laws.

The arguments for including e-cigarettes in existing retail licensing
laws for tobacco products were centered on protecting youth. Gov-
ernment officials and policymakers in New York City, Chicago, and
Los Angeles had a history of sponsoring tobacco control laws as far
back as 1991.3%%17 In all 4 cities, we observed bill sponsors arguing
that e-cigarettes were being sold to minors in mall kiosks and at re-
tail shops with close proximity to schools.>44849 1n 2013, schools in
Los Angeles began reporting to the Los Angeles City Attorney’s Of-
fice Tobacco Enforcement Program that children and teens were using
e-cigarettes in classrooms and outdoors on campus,’” including as mar-
ijuana delivery systems.’! In legislative hearings in Chicago and Los
Angeles,*®>? local health departments and legislators cited a US Cen-
ters for Disease Control and Prevention (CDC) report showing that youth
e-cigarette use had doubled between 2011 and 2012'? as justification
for government intervention to regulate e-cigarette sales.

In order to strengthen local e-cigarette laws the health departments
of New York City, Chicago, and Los Angeles coordinated their efforts
through the National Association of County and City Health Officials’
Big Cities Health Coalition. The strategy was organized as a mecha-
nism to pass legislation, with parallel implementation dates, in order
to generate media interest and encourage other jurisdictions to regulate
e-cigarettes as tobacco products and to include them in existing sales

and smokefree laws.>?
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Strong retail licensing laws were introduced in Duluth in August
2013 and in Los Angeles in October 2013 that prohibited e-cigarette
sales to minors under the age of 18, required a retailer to obtain a to-
bacco retail license, and eliminated sales through self-service displays
and vending machine.*®% Weak licensing laws were proposed in March
2013 in New York City and in September 2013 in Chicago that pro-
hibited sales to minors under the age of 21 (New York City) and 18
(Chicago) but did not include strong enforcement provisions.

Local health department officials in New York City and Chicago (in
late 2013) and in Los Angeles (in early 2014) recommended that leg-
islators incorporate e-cigarettes into existing tobacco control laws by
amending the definition of “tobacco product” to include e-cigarettes
in order to include them in their smokefree laws.!”>* Despite oppo-
sition from e-cigarette and cigarette company lobbyists, third parties,
and front groups, the New York City Council quickly passed its smoke-
free law in December 2013. Council members argued in legislative
hearings that the tactics used to oppose these laws were a repeat of
cigarette company strategies to prevent passage of strong public health
laws. "

Shortly after Illinois state legislators passed a youth access bill that
defined e-cigarettes as “alternative nicotine products” in August 2013,
legislators in Chicago introduced a similar proposal with an analogous
definition for e-cigarettes that would “prohibit sale of ‘alternative nico-
tine products’ to minors.” In September 2013, Mayor Rahm Emanuel
and the Chicago Department of Public Health encouraged legislators
to strengthen the legislation’s language by changing the definition of
e-cigarettes from “alternative nicotine products” to “tobacco products”
in order to include them in the city’s existing tobacco retail licensing
law. The Chicago Department of Public Health provided technical as-
sistance and organized community groups to mobilize support for the
proposed legislation.*® The Chicago City Council passed the ordinance
in January 2014.%3

National Voluntary Health Organizations

With the exception of 1 state, we did not observe any voluntary health
organizations participating in state policy efforts to introduce and enact
laws to ban the sale of e-cigarettes between 2009 and 2011. By June
2011, as legislators in California, New York, and Illinois introduced
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legislation to regulate e-cigarette sales and public usage, the national
offices of the American Lung Association (ALA), American Cancer So-
ciety Cancer Action Network (ACS CAN), American Heart Association
(AHA), and Campaign for Tobacco-Free Kids (CTFK) started supporting
laws to prohibit the sale of e-cigarettes.’® At that time, the health volun-
taries did not recommend including e-cigarettes in existing smokefree
laws and did not take a position on whether e-cigarettes should be de-
fined as tobacco products.’’ The only state where we observed voluntary
health organization activity was Minnesota, where the local voluntary
health organizations advocated for a bill, enacted in March 2010, that
defined e-cigarettes as tobacco products, restricted their sales to minors,
and included them in the state’s retail licensing laws.'”

Voluntary health organizations were clearly visible in 2 of the 4 cities
we studied.’’?? In Duluth in September 2013, the ALA organized
and mobilized its grassroots network to contact elected officials through
phone and written communication and recruited 13 witnesses from med-
ical and youth groups to testify in support of the proposed sampling,
sales, and smokefree laws at legislative hearings.*®>® In New York City
in December 2013, the voluntary health organizations provided testi-
mony at a legislative hearing of the New York City Council Committee
on Health, advocating for including e-cigarettes in the city’s existing
smokefree law. Arguments used by voluntary health organizations in
Duluth®® and New York City"” were centered on e-cigarettes renormal-
izing smoking behavior and their use indoors undermining enforcement
of existing smokefree laws. In New York City, with the addition of the
CTFK, the voluntaries emphasized the importance of passing compre-
hensive public health policy to avoid social normalization, since the
cigarette companies now had entered the policy debates.*”-> Legislation
to include e-cigarettes in local smokefree air laws passed quickly (less
than 2 weeks after introduction) in Duluth and New York City, where
local voluntary health organizations mobilized to support the efforts of
city council members.>®0001

Except for the ALA, we did not observe voluntary health organizations
participating in legislative efforts in Chicago and Los Angeles in 2013,
when these ordinances were introduced by legislators. Instead, commu-
3346 medical researchers,”® and the national California-based
grassroots advocacy organization Americans for Nonsmokers’ Rights’?
were primary actors in the advocacy coalition. These players testified
at legislative hearings, provided technical assistance, mobilized their

nity groups,
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advocacy networks, and sent letters of support to elected officials in
Chicago and Los Angeles.

E-cigarette User Groups and Manufacturers

E-cigarette user groups and trade associations began forming in 2008.
The first group to appear in the legislative debates we studied was the
e-cigarette trade association Tobacco Vapor Electronic Cigarette Asso-
ciation (TVECA) in 2009. TVECA encouraged its online community
of users and retailers to oppose e-cigarette sales restrictions and to ad-
vocate for exempting e-cigarette retail stores from existing smokefree
laWS.Sl’GZ’GS

In 2009, TVECA made a public statement taking credit for a vetoed
bill that was passed by the California State Legislature.®* As passed,
the bill prohibited sales of e-cigarettes not authorized by the FDA,
which would have eliminated all e-cigarette sales at the time. The bill
was vetoed by Governor Schwarzenegger on the grounds that the state
should “wait for the FDA.”?

By 2011, e-cigarette user groups were publishing on their websites
“calls to action” that included talking points, alerting members of efforts
around the United States to restrict e-cigarette sales and public usage,
and directing users to oppose such restrictions.>®%>¢7

Independent e-cigarette retailers opposed prohibition of e-cigarette
sampling and use in retail stores and product restrictions on flavors to
avoid adverse impact on business,***>% but did not seek to permit
e-cigarette use in other venues, particularly hospitality venues.

Beginning in 2013, pro-e-cigarette advocacy groups began mobi-
lizing opposition to proposed e-cigarette sales and smokefree laws
through online social media platforms, including Twitter, Facebook, and
Instagram.®® A common tactic we observed in Duluth, New York City,
Chicago, and Los Angeles was “Twitter bombing,”® the act of generat-
ing a trending topic on Twitter using related messaging (eg, hashtags),
to overload the Twitter feeds of elected officials and to establish a false
sense of consensus on a topic.’’

In 2013, e-cigarette user groups and trade associations as well as
Lorillard Tobacco Company (blu eCigs, an e-cigarette company, was ac-
quired by Lorillard in mid-2012"") posted customized messages and
Twitter hashtags opposing proposed legislation on their websites and
encouraged users, including from outside the jurisdictions in which
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these debates were taking place, to publish and retweet these messages
on Twitter and Facebook. After these Twitter bombing campaigns, leg-
islators in Chicago and Los Angeles opposed efforts to define e-cigarettes
as tobacco products and include them in smokefree laws. In response, the
authors of these bills tabled their ordinances for 1 month (Chicago) and 2
months (Los Angeles) to reorganize and mobilize public health support
for their pro-policy campaigns.*®>? Comparable activity also took place
in 2013 in Duluth®® and New York City,’*”> but Twitter bombing
was ineffectual because the city council leadership, executive leader-
ship (then—Council Vice President Krug in Duluth and then-Mayor
Michael Bloomberg in New York City), and voluntary health organi-
zations strongly supported e-cigarette restrictions and were working to
pass these ordinances quickly.

Larger independent e-cigarette companies—NJOY, Logic (acquired
by Japan Tobacco International in 2015), and V2 Cigs—appeared in
policy debates beginning in 2009 and 2010.7-5

In 2013 and 2014, NJOY and Logic, the 2 largest independent
e-cigarette companies in the United States, spent $432,094 on lobby-
ing in California, New York State, Los Angeles, and New York City
(Table 3). In 2013, during the debates over including e-cigarettes in
existing smokefree laws and defining them as tobacco products, NJOY
briefly hired a lobbyist in New York City®! and another in California.”®
In New York City, Logic Technology Development hired Gotham Gov-
ernment Relations & Communications,”® which created New Yorkers
for Smarter Smoking Alternatives (NYSSA), a vapers’ rights organiza-
tion, in 2013. N'YSSA organized a second letter-writing campaign (the
first was in New York City in December 2013727382y and circulated it
online using Twitter.”? On its website and on Twitter, NYSSA urged
users to request of their state legislators that they block attempts to
treat e-cigarettes as tobacco products and prohibit their use in public

places.”%7

Cigarette Companies

R.J. Reynolds Tobacco Company reported lobbying on e-cigarette leg-
islation as early as 2010 in New York State on a bill that would have
prevented the sale of e-cigarettes until approved by the FDA. We did
not find any publicly available data on R.J. Reynolds’ policy position at
that time.?
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Beginning in 2010, at the state level in California, New York, Illinois,
and Minnesota, cigarette companies lobbied to combat e-cigarette sales
restrictions and efforts to include e-cigarettes in smokefree laws. >3 18487
In 2013 and 2014, cigarette companies (led by Philip Morris USA) spent
$6,620,772 on lobbying in California and New York, more than 10
times the amount ($432,094) that independent e-cigarette companies
had spent during that same time frame (see Table 3).

In 2013 in California, cigarette companies concentrated campaign
contributions on political leadership, including the speaker of the
California State Assembly and chair of the assembly’s Committee on
Governmental Organization, a committee with a history of defeating
tobacco control bills.%® In New York, the Democratic Party (which dom-
inates political leadership) began taking campaign contributions from
the cigarette companies between 2011 and 2013, despite having pledged
in the mid-1990s to refuse such contributions.®” At the local level be-
ginning in December 2013, cigarette and e-cigarette companies used
company lobbyists” and contract lobbyists”'** in New York City,”*94%°

Chicago,”® and Los Angeles”*®

to oppose e-cigarette legislation.

Except for in New York City, where Lorillard cigarette company
lobbyists testified at public hearings, cigarette companies did not testify
in legislative hearings in any other jurisdiction in this study. In Los
Angeles, R.J. Reynolds hired lobbyists who had previously worked on
city council leadership fundraising campaigns.”®”?

The Empire State Restaurant and Tavern Association, a front group
developed by the cigarette companies to oppose smokefree bars in the
early 1990s,'°%1%" and which shared a lobbyist with Philip Morris,'
argued in New York City against including e-cigarettes in smokefree
legislation, claiming that there would be a negative economic impact
on bars.'?

As noted above, in 2013 Illinois defined e-cigarettes as “alternative
nicotine products” while similar attempts made by the cigarette com-
panies to pass this pro-industry definition were unsuccessful in Chicago
(2013) and California (2014).1%% In 2014, a legislator in California in-
troduced a bill to define e-cigarettes as a tobacco product as part of leg-
islation to include e-cigarettes in the state smokefree law, but cigarette
companies successfully lobbied the legislator to change the definition of
e-cigarettes to neither a “cigarette” nor a “tobacco product.”'%*19 The
voluntary health organizations, which had been neutral on the bill, then

successfully worked to block it.
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Third Parties and Front Groups.  In 2013, third-party organizations in-
cluding industry-funded think tanks, ' business organizations (eg,
chambers of commerce!'®?), and hospitality associations, as well as front
groups, 11! started opposing efforts to include e-cigarettes in existing
retail licensing and smokefree laws.

At the local level, third parties offered exemptions for indoor use
in hospitality venues (restaurants, bars, and nightclubs) prior to the
final Los Angeles City Council vote.*”>*'12 None of the local govern-
ments in this study included these specific exemptions in their amended
smokefree laws to incorporate e-cigarettes. In addition to the hospital-
ity exemption, third parties supported weak laws that would prohibit
e-cigarette sales to minors without enforcement measures or penalties
for retailers. These actors also opposed retail licensing laws that would
prohibit or restrict the sale of flavored products (eg, strawberry or bub-
blegum) on the grounds that these products assisted adults in their
attempts to quit using combustible products.'%

Arguments by industry-funded think tank representatives were cen-
tered on tobacco harm reduction and e-cigarettes as effective cessation
devices.'911>115 They argued that including e-cigarettes in smoke-
106,116,117 and supported
their stance through opinion editorials, policy studies,''® and blog
posts.! 119120 The Heritage Foundation and the American Coun-

cil on Science and Health reposted these opinion editorials on their
118,121

free laws would encourage relapse in smokers,

websites.

Additional frames used by third parties in New York City, New York
State, and Los Angeles were the themes of “choice,” “freedom,” “limited
government,” and “economic harm.” In New York City, industry-funded
think tanks criticized the city council for controlling personal decisions
and private business,''”'"” and argued that legislation to include e-
cigarettes in smokefree laws was “hyper-regulatory.”®’ In Los Angeles,
industry-funded think tanks and the Los Angeles Area Chamber of
Commerce framed the issue on individual liberties, personal freedoms,
and unnecessary government regulation of legal products used in adult-
only venues in their unsuccessful pursuit of an exemption for bars and
nightclubs.’! The California Restaurant Association also opposed in-
cluding e-cigarettes in the smokefree law in Los Angeles.

In 2014, Lorillard’s blu eCigs ran a radio advertising campaign to
oppose the effort to amend Los Angeles’s existing smokefree law to
include e-cigarettes. The campaign urged users to attend city council
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hearings and testify against the ordinance,'?* and blu eCigs retweeted
posts, used similar hashtags to those of e-cigarette user groups and trade
associations, and encouraged its followers to retweet these messages.'*

Arguing That Local and State Policymakers Should Wait for Federal
Action. In 2013, cigarette companies, e-cigarette trade associations, and
third parties argued that local and state governments should delay e-
cigarette legislation until the FDA began regulating e-cigarettes. They
maintained that more research was needed from the FDA on the specific
harms of e-cigarettes before regulating their sale and use.'?*'%> The

126127 and Los Angeles™ by leg-

FDA argument was used in Chicago
islators to oppose including e-cigarettes in smokefree laws. By the end
of 2014, Illinois and California had not passed legislation that included

e-cigarettes in retail licensing and smokefree laws.?!3?

Discussion

Two advocacy coalitions evolved to influence e-cigarette policy adoption
at the state and local levels. The first consisted of public health officials,
school administrators, some legislators, and, by 2014, the voluntary
health organizations, which supported policies to minimize youth initi-
ation and use by treating e-cigarettes like other tobacco products. The
second initially comprised loose-knit e-cigarette user groups, retailers,
and independent e-cigarette companies, and then, after 2013, cigarette
companies, third parties, and front groups became involved. This pro-
e-cigarette advocacy coalition sought to avoid regulation that could
adversely impact business by opposing strong sales, usage, and taxation
laws. The one difference in state and local priorities between the origi-
nal pro-e-cigarette interest groups and the cigarette companies and their
allies was that the former was not concerned with whether e-cigarette
use was restricted in hospitality venues, while the latter opposed such
restriction.

The changing engagement of the voluntary health organizations and
cigarette companies affected the dynamics of policy adoption. In 2013,
local legislation in Duluth and New York City passed swiftly when local
chapters of the voluntary health organizations mobilized to support the
efforts of city council members. In 2014, legislation in Chicago and
Los Angeles passed with more difficulty, compared to Duluth and New
York City, because voluntary health organizations were slow to support
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elected officials and their efforts to include e-cigarettes in existing sales
and smokefree laws for tobacco products.

Despite their initial reluctance to enter the debate, the larger volun-
tary health organizations were much quicker to join the e-cigarette policy
debate together with legislators, health officials, and school adminis-
trators than they were during the smokefree debates for conventional
cigarettes in the 1970s and 1980s. This more rapid engagement may
have contributed to e-cigarette legislation passing more quickly than
comparable restrictions on secondhand smoke. For example, whereas it
took 20 years for local and state governments to pass 400 laws restrict-
ing smoking (many of which were not comprehensive and only required
separate smoking sections in workplaces and restaurants'?®), it took only
about 6 1/2 years to pass the same number of laws to include e-cigarettes
in smokefree provisions (January 2009-October 2015).

In the states included in this study, legislation was either weakened
or defeated after the cigarette companies entered the policy debates.
Minnesota passed a weak smokefree law that only prohibited e-cigarette
use in government buildings and schools. Campaign contributions and
lobbying have been associated with influencing political voting behavior
on tobacco policies at the state and federal level.'?” Similar activity by
cigarette companies and front groups likely contributed to New York
State’s failure to include e-cigarettes in existing smokefree laws. In 2016
the California Legislature enacted legislation that added e-cigarettes to
the state clean indoor air and retailer licensing laws. This legislation,
which passed in a special legislative session on health, was strongly
supported by the voluntary health agencies and opposed by the major
cigarette companies as well as the pro-e-cigarette advocacy network. The
fact that it was a special session allowed the legislation to bypass the
Assembly committee that defeats most tobacco control legislation. In
Illinois, the cigarette companies were successful in passing a pro-industry
definition that labeled e-cigarettes as “alternative nicotine products.”

Cigarette company lobbyists are deeply entrenched in state legisla-
tures and are used to pressure legislators behind the scenes to weaken
or defeat proposed tobacco control laws. 29134
repeated in the e-cigarette policy debates after the cigarette companies
entered the market. While independent e-cigarette companies hired
contract lobbyists and gave political contributions to elected officials,
their contributions were a fraction of what cigarette companies had

A similar situation was

given.
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By the time e-cigarette legislation was being considered, pol-
icymakers and the public had developed knowledge about and
mistrust in the cigarette companies.'>'3 This situation, coupled
with public concerns on rising youth e-cigarette use, may have served
as a catalyst for quick passage of e-cigarette legislation at the local
level.

The Pro-e-cigarette Advocacy Network

Pro-e-cigarette advocacy began as loose-knit grassroots efforts from re-
tailers, local users, and independent e-cigarette companies, which were
generally hostile toward the established cigarette companies (Figure 1).
The initial pro-e-cigarette advocates were separate, in terms of both
the e-cigarette business and the advocacy network, from the cigarette
companies.”*!3713? By the end of 2013, national e-cigarette compa-
nies were using similar tactics to those of cigarette companies, such as
lobbying state legislators behind the scenes and using front groups to
disseminate their policy positions. Unlike cigarette companies, which

have no public credibility,!0%130-135:136

the large e-cigarette companies
provided a more credible business image and were sometimes publicly
present at legislative hearings to debate whether or not to include e-
cigarettes in retail licensing and smokefree laws (New York City and
California). By 2014, actors in the pro-e-cigarette advocacy network had
become more intertwined, including the cigarette companies (Table 4).

This situation was in direct contrast to the top-down advocacy net-
work the cigarette companies organized to combat tobacco control laws
beginning in the 1970s,100:130-132,134,135,211,235-239

As in the 1960s and 1970s, when some public health author-
ities were supporting tobacco industry efforts to make a “safe
cigarette,””? some public health experts expressed optimism toward
e-cigarettes,”>%241242 considering their worth for harm reduction. The
most prominent argument against e-cigarette regulation in 6 of the 8
jurisdictions studied was that e-cigarettes were less harmful than con-
ventional cigarettes because they delivered lower doses of many of the
toxins in cigarette smoke and consequently did not warrant the same
restrictions.

The debate over the value of e-cigarettes for harm reduction within
the public health community facilitated arguments from e-cigarette and
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%3 on how certain regulations on e-cigarettes would

cigarette companies
be detrimental to public health. Later, after the cigarette companies
entered the e-cigarette market, these arguments were widely circu-

lated by industry-funded think tanks!00:113:117-119,140,207,244-249
groups?2° in the media, 106:113-115:244,251-256

In addition to using think tanks and front groups to disseminate
their argument, cigarette companies engaged in many other activities
that were similar to those they had undertaken since the tobacco control

debates beginning in the 1970s.

and front

Messaging Similar to Smokefree Debates From
the 1970s Through the 1990s

The cigarette companies have a record of using “imminent” federal regu-
lation as an argument against local and state smoking restrictions while
simultaneously fighting the proposed federal regulations. In 1994, the
US Occupational Safety and Health Administration (OSHA) proposed
an indoor air quality regulation to mandate workplace smoking restric-
tions with the option of creating separate smoking spaces and ventilation
systems.??”?>’ At the same time, local and state governments were con-
sidering stronger restrictions on smoking in public places (usually 100%
smokefree). The cigarette companies successfully argued in some juris-
dictions that local action was unnecessary because federal action was
imminent and that any local or state law passed would be preempted
by the OSHA rule.??”” Even before April 2014, when the FDA is-
sued its proposed “deeming” rule to extend its authority to regulate the
manufacture, marketing, sale, and distribution of tobacco products to e-
cigarettes,'” cigarette and e-cigarette companies, e-cigarette user groups,
trade associations, retailers, and think tanks argued in legislative hear-
ings that local and state governments should postpone legislation and
wait for the pending FDA regulation.'??:12%:19%:28:259 More importantly,
even though the FDA has asserted jurisdiction over e-cigarettes, the
agency does not have jurisdiction over tobacco retail sales and licensing,
smokefree laws, or taxation—the subjects of state and local legislation.

Supporting Nominal Tobacco Control Laws to
Enact Pro-industry Legislation for E-cigarettes

The cigarette companies have long pursued passage of weak sales-to-

youth laws to displace effective tobacco control interventions.?¢%20!
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For example, in 1992 after Congress passed the Synar Amendment,
which required states to document reductions in youth access to tobacco
products in order to maintain their federal substance abuse prevention
and treatment block grants,”®> the cigarette companies used Synar’s
requirement to convince state legislatures to pass nominal age-restriction
laws that omitted meaningful enforcement and included preemptive
language to block localities from enacting stronger laws.?°"2% Similarly,
for e-cigarettes, cigarette companies used nominal youth access laws to
attempt to pass laws including pro-industry definitions separating e-
cigarettes from tobacco products.'® By May 2016, at least 19 states
had passed youth access laws that defined e-cigarettes as separate from

tobacco products, using model legislation from R.J. Reynolds.?"!

Creating and Mobilizing Grassroots Networks

Grassroots efforts encouraging contact with legislators have substantial
influence on legislative voting behavior.”” For e-cigarette advocacy, so-
cial media was used to support and oppose restrictions on e-cigarettes,®®
particularly whether to include them in smokefree laws,>!0%:71-7>.82.264
NYSSA’s letter writing campaign on Twitter in New York and Loril-
lard’s social media campaign in Los Angeles are examples of e-cigarette
and cigarette companies utilizing new technology to mobilize against
e-cigarette restrictions. Because social media accounts can be created
without public disclosure to policymakers, the pro-e-cigarette advo-
cacy network will likely continue to use social media (eg, Twitter,
Facebook, and Instagram) as tools to mask their involvement in these
debates.

While we did not identify any financial links between the cigarette
companies and the original and current e-cigarette advocacy groups,
after the cigarette companies entered the e-cigarette market and policy
debates, they were able to utilize the presence of existing grassroots
networks to lobby state legislators behind the scenes, where they had
more influence over the policymaking process.129’265’266
differed from the 1970s, when the cigarette companies created top-down
advocacy networks, beginning with the Tobacco Action Network,?*’
which consisted of people working in the industry, and “independent”

smokers’ rights groups to generate the appearance of popular opposition
130,131,134,135,211,267-269

This situation

to smoking restrictions.
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Limitations

The e-cigarette policymaking environment was rapidly changing and
new laws were emerging during the completion of this article. Our
analysis of actor involvement in the e-cigarette debates was limited to
publicly available data, for which lobbyist disclosure and reporting laws
in some states do not require that lobbyists report lobbying expendi-
tures or, as in Illinois and Minnesota, mandate that companies disclose
the amounts paid to their direct or contract lobbyists.?’" Additionally,
cigarette company lobbyists are not required to report whether they lob-
bied legislators on cigarette or e-cigarette regulations, which makes it
difficult to determine the influence that the cigarette companies, includ-
ing third-party allies, had over proposed legislation. It is also difficult
to uncover the funding sources of the think tanks involved in these de-
bates (including the Heartland Institute, the National Center for Public
Policy Research, and the American Council on Science and Health) be-
cause federal law does not require such 501(c)(3) organizations to reveal
their corporate sponsors. In the absence of accessible public informa-
tion, organizations dedicated to demanding corporate accountability are
playing important roles in the online publication of leaked reports and
financial plans disclosing cigarette company sponsorship of third par-
ties, many of which were involved in the e-cigarette policy debates we

examined.106'108’111’201

Conclusion

The 2 coalitions that emerged in the state and local e-cigarette policy de-
bates studied in this analysis evolved over time, after the major voluntary
health organizations and cigarette companies joined the debates.

The voluntary health organizations missed an opportunity to help
implement strong state-level legislation before the major cigarette com-
panies entered the debate. By 2014, the e-cigarette policy debates had
evolved into 2 advocacy coalitions, which had come to resemble the ad-
vocacy coalitions of early tobacco control debates, those that supported
regulation and those that opposed regulation, with health departments
and voluntary health organizations on one side and cigarette companies
and e-cigarette companies on the other. As in the earlier debates over
tobacco control policy beginning in the 1970s, in the 21st century,
state legislators were slower than local governments to adopt strong
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legislation due to intense cigarette company lobbying at the state level
without countervailing pressure from the voluntary health organiza-
tions. At the local level, where policymakers were more responsive to
the concerns of their constituents than to those of corporate lobbyists,
e-cigarette policymaking continued to accelerate even after the cigarette
companies entered into these debates. While state legislation is possible,
as with earlier tobacco control debates, local governments present a vi-
able option for policymakers and health advocates to overcome cigarette
company interference in the policymaking process.
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