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Should assisted dying for psychiatric disorders

be legalized in Canada?

Scott Y.H. Kim MD PhD, Trudo Lemmens LLM DCL

he Supreme Court of Canada ruled in
I Carter v. Canada' that competent, con-
senting adults whose suffering is due to a
“grievous and irremediable” medical condition
should have access to some form of medical
assistance in dying and invited Parliament to
develop a regulatory regime along these “param-
eters.” The Parliamentary Special Joint Com-
mittee on Physician-Assisted Dying suggested
that the “grievous and irremediable” criterion
includes nonterminal medical conditions,
including psychiatric disorders.? The federal
government’s Bill C-14, on the other hand,
defined “grievous and irremediable” as an
“advanced state of irreversible decline in capa-
bilities” in a person for whom ‘“natural death
has become reasonably foreseeable.” The Sen-
ate ultimately passed the bill, despite initially
voting to remove the requirement for reason-
ably foreseeable death.* The new law does not
discriminate among people near death based on
their disorder or disability, psychiatric or other-
wise; however, assisted dying because of a psy-
chiatric disorder would not fulfill the access cri-
teria. The passing of the bill may not, however,
put to rest the debate over whether psychiatric
disorders could qualify as eligible conditions for
assisted dying, and the government has indicated
it will be studying the issue.

Arguments for including mental illness as an
eligible condition for assisted dying almost al-
ways focus on severe depression. The assumption
is that doctors can accurately determine medical
futility and decisional capacity, with the implica-
tion that no ineligible person would receive as-
sisted death. However, evidence suggests this fo-
cus is too narrow and fails to consider real threats
to patients with mental illness.

If assisted dying is legalized for patients with
psychiatric conditions, it will not be just for se-
vere, refractory depression. In Belgium and the
Netherlands, medical assistance in dying has
been provided to people with chronic schizo-
phrenia, posttraumatic stress disorder, severe eat-
ing disorders, autism, personality disorders and
even prolonged grief.>¢ Women are more than

twice as likely as men to request* and receive’
assisted dying for psychiatric disorders, but we
do not know why. Most people who request it
for such reasons have characteristics that com-
promise their ability to cope with adversity, in-
cluding personality disorders and social discon-
nection.® Discussions, much less evidence-based
guidance, of how to evaluate people who request
assisted dying because of prolonged grief, au-
tism, schizophrenia or personality disorders are
lacking.

Furthermore, the key eligibility criterion of
“irremediable” condition is inherently vague and
unreliable, even when applied to the types of se-
vere cases usually mentioned by those who ad-
vocate for including psychiatric disorders in the
legislation for assisted dying. Consider a patient
who has been suffering from chronic depression
for 20 years, has tried more than a dozen differ-
ent medications as well as electroconvulsive
therapy and is currently in a depressive episode
that has lasted several years. Based on published
cases in Belgium® and the Netherlands,® such a
patient would likely be deemed to meet the “irre-
mediable” criterion. However, evidence suggests
that most such patients can achieve remission if
given high-quality treatment.”

The Parliamentary Special Joint Committee
on Physician-Assisted Dying’s recommendation
that “irremediable ... does not require the patient
to undertake treatments that are not acceptable to
the individual” could be particularly consequen-
tial for patients with psychiatric conditions. It is
one thing for a patient with a terminal illness to
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and the reality of its practice.

thresholds — is not supported by evidence.

e There is a gap between the idealized basis upon which medical
assistance in dying is advocated for patients with psychiatric conditions

e Specifically, the assumption that only patients with true irremediable
depressive disorders would have access to assisted dying — after
careful assessment of their decision-making capacity based on rigorous

e Because of the necessarily broad criteria used to regulate assisted
dying, legalizing the practice for psychiatric conditions will likely place
already vulnerable patients at risk of premature death.
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refuse a last-ditch effort, but quite another to set
aside a core clinical imperative in psychiatric
treatment: compassionately and skillfully help-
ing patients even through periods of sustained
suffering during which people often lose the will
to live and despair about whether things will get
better. A review of 66 case summaries of eutha-
nasia published by Dutch regional euthanasia re-
view committees found that most patients who
received assisted dying for a psychiatric condi-
tion were deemed to have met the criterion while
refusing recommended treatments; many likely
did not receive all indicated treatments.® In fact,
judgments of medical futility vary between phy-
sicians; in the Netherlands study, physicians dis-
agreed about medical futility in almost a quarter
of the cases.’ In a case series, a psychiatrist as-
sessed 100 consecutive cases of Belgian patients
with psychiatric conditions who requested as-
sisted dying;’ all 100 patients were deemed have
“no prospect of improvement” due to “treatment
resistance,” which suggests vagueness of the ap-
plied criterion.

A further concern is that some patients who
request assisted dying because of a psychiatric
illness may not meet the criteria for mental ca-
pacity.® Although psychiatric diagnoses should
not be equated with incapacity, some conditions
(e.g., psychotic illnesses, neurocognitive disor-
ders, severe depression, anorexia nervosa and in-
tellectual disability) may increase the risk of inca-
pacity. Evaluating capacity involves applying
broad criteria to complex clinical situations. In a
survey of consultant psychiatrists, most reported
that they find assessment of decision-making ca-
pacity to be a challenging task, and training in ca-
pacity evaluations was seen as suboptimal.” To
minimize bias and error, especially when the con-
sequence could be premature death, assessments
of decision-making capacity need to include rig-
orous thresholds with carefully articulated justifi-
cations. Evidence, however, indicates that this is
not necessarily the case. In our review of 66 case
summaries in the Netherlands (unpublished data),
the capacity determination in most cases was re-
ported as a simple global judgment of capacity,
even for patients with disorders that increase the
risk of incapacity. In 8 of the 66 cases, physicians
disagreed about the patient’s capacity status.® In
the case series from Belgium,® the psychiatrist
deemed all 100 patients who requested assisted
dying for psychiatric conditions (14 of whom had
psychotic disorders) “capable,” which raises the
question of whether a rigorous threshold for ca-
pacity was used.

Importantly, the Parliamentary Special Joint
Committee also recommended that a prior re-
view system by a panel or judge be prohibited,
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and it suggested that a retrospective review sys-
tem would be sufficient. However, it is worth
noting that the Belgian and Dutch euthanasia re-
view bodies almost never find that doctors have
breached the due care criteria; the Belgian re-
view commission found that only 1 out of more
than 10 000 reported euthanasia cases failed to
meet the criteria.'® It seems improbable that doc-
tors virtually never make a mistake when it
comes to eligibility evaluations for assisted dy-
ing; it is more likely that broad and vague crite-
ria make it difficult to hold doctors accountable.

In a survey of health care professionals and
members of the general public in the Nether-
lands, only 28% of the public and 1 out of 3
health professionals approved of it for patients
with psychiatric disorders.!' In a recent public
opinion poll of 1517 Canadians, only 22% sup-
ported legalizing assisted dying for psychologi-
cal suffering.'? But the pool of people who might
request it because of a psychiatric disorder is po-
tentially large, and the number who have re-
quested and received it for such reasons in the
countries that allow it appears to be on the
rise.5!% Because the Parliamentary Special Joint
Committee recommends that, eventually, com-
petent mature minors should be eligible for as-
sisted dying, even those with a psychiatric condi-
tion (a practice that even the liberal Belgian
regime forbids), it is conceivable that without
clear wording in Bill C-14, young people strug-
gling with psychological issues could be eligible
for assisted dying.

We believe there is a serious gap between the
idealized basis upon which assisted dying for pa-
tients with psychiatric conditions is advocated
and the reality of its practice, as reflected in evi-
dence from Belgium and the Netherlands. A pol-
icy for access to assisted dying by nonterminally
ill patients with psychiatric conditions will put
many vulnerable and stigmatized people at risk.
Perhaps those who advocate for extending ac-
cess to people with psychiatric disorders may be
willing to tolerate a number of potentially avoid-
able premature deaths as acceptable because ac-
cess to assisted dying is felt to be so important in
principle. However, that argument must be made
explicit and debated publicly.
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