doi: 10.1111/].1369-7625.2012.00791.X

On defensive decision making: how doctors make
decisions for their patients

Rocio Garcia-Retamero PhD*{ and Mirta Galesic PhD*

*Max Planck Institute for Human Development, Center for Adaptive Behavior and Cognition, Berlin, Germany
tUniversity of Granada, Department of Experimental Psychology, Spain

Abstract

Correspondence

Rocio Garcia-Retamero, PhD
Departamento de Psicologia
Experimental

Facultad de Psicologia

Universidad de Granada

Campus Universitario de Cartuja s/n
18071 Granada

Spain

E-mail: rretamer@ugr.es

Accepted for publication
24 March 2012

Keywords: conservative decision
making, defensive medicine, medical
decision making

664

Background In the past decade, the number of lawsuits for medical
malpractice has risen significantly. This could affect the way doctors
make decisions for their patients.

Objective To investigate whether and why doctors
defensive medicine with their patients.

practice

Design A questionnaire study was conducted in general practice
departments of eight metropolitan hospitals in Spain, between
January and February 2010.

Setting and participants Eighty general practitioners (48% men;
mean age 52 years) with an average of 15.3 years of experience and
their 80 adult patients (42% men; mean age 56 years) participated in
the study.

Main outcome measurements Participants completed a self-admin-
istered questionnaire involving choices between a risky and a
conservative treatment. One group of doctors made decisions for
their patients. Another group of doctors predicted what their
patients would decide for themselves. Finally, all doctors and
patients made decisions for themselves and described the factors
they thought influenced their decisions.

Results Doctors selected much more conservative medical treat-
ments for their patients than for themselves. Most notably, they did
so even when they accurately predicted that the patients would select
riskier treatments. When asked about the reasons for their decisions,
most doctors (93%) reported fear of legal consequences.

Discussion and conclusions Doctors’ decisions for their patients are
strongly influenced by concerns of possible legal consequences.
Patients therefore cannot blindly follow their doctor’s advice. Our
study, however, suggests a plausible method that patients could use
to get around this problem: They could simply ask their doctor what
he or she would do in the patient’s situation.
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Background and objective

In a highly publicized case, Dr. Daniel Meren-
stein' did not routinely prescribe a PSA test to a
seemingly low-risk patient. The PSA test is often
used to detect early-stage prostate cancer, but it
has a high false-positive rate, and the evidence
that it can improve health outcomes is incon-
clusive at best.” Following evidence-based
national guidelines, Dr. Merenstein discussed
the pros and cons with the patient, who decided
against taking the test. Unfortunately, the
patient later discovered an advanced-stage
prostate cancer, and the doctor and his residency
were sued for not ordering the test. Although
Merenstein was acquitted, his residency was
found liable for $1 million.! Had Dr. Merenstein
prescribed the test, he would have avoided the
trial. After it, he said he regarded his patients as
potential plaintiffs: ‘I order more tests now and I
am more nervous around patients: I am no
longer the doctor I should be.’

In the present study, we investigated whether
doctors follow their patients’ preferences about
medical treatments—Ilike Dr. Merenstein
did—or make more conservative decisions for
their patients than these patients wish. Specifi-
cally, we asked doctors to choose between a
risky and a conservative treatment for their
patients and to predict which treatment their
patients would select for themselves. We also
asked both doctors and their patients what
treatment they themselves would take. We
compared doctors’ decisions for their patients
and their predictions of their patients’ decisions
with doctors’” and patients’ decisions for
themselves.

Extant research on how people make deci-
sions for others has shown that people often
encourage others to take risks they themselves
are not willing to take® > and perceive others to
be more risk seeking than oneself.®® Such
results have been found in a variety of domains
(e.g. lotteries and financial investments, roman-
tic relationships and time management), for
decisions with both positive and negative out-
comes, and even when monetary incentives were
offered for accurate judgments.®
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Based on these studies, we could expect that
doctors will perceive their patients to be more
risk seeking than they are and will consequently
make decisions for their patients that are riskier
than the patients would wish. On the other
hand, doctors might fear legal consequences of
their decisions and therefore be overly conser-
vative when deciding for their patients. We
investigated these alternative hypotheses in a
study involving general practitioners and their
patients.

Methods

Participants

We interviewed 80 doctors working in general
practice (average age 48, range 38—64; 48% men;
worked on average for 15.3 years). We also
interviewed the next patient each doctor
attended after participating in the study (i.e. 80
patients in total; average age 56, range 18-84;
42% men; 15% with university degree). To be
eligible for recruitment, patients needed to have
known their doctor for at least 1 year before the
study and had to have visited that doctor at least
twice during that year. All participants were
recruited from January 2010 to February 2010
by the first author from eight metropolitan
hospitals in the cities of Granada, Seville and
Jaen (Spain). The Ethics Committee of the
University of Granada approved the methodol-
ogy, and all participants consented to partici-
pation through a written consent form at the
beginning of the study.

Measurements

Participants received a set of seven scenarios
describing a risky and a conservative treatment
(see Table 1 for a summary). The risky treat-
ment had a 50-50 chance of leading either to
immediate recovery or to a long period of illness.
The conservative treatment, in contrast, always
led to certain recovery after a short time, which
varied across scenarios from 1 to 7 weeks (see
Hsee and Weber® for a similar procedure). The
short time spans were selected on the basis of a



Table 1 Treatment options in the seven scenarios

Conservative

Scenario treatment Risky treatment

1 7 weeks 7 months or no symptoms
2 6 weeks 7 months or no symptoms
3 5 weeks 7 months or no symptoms
4 4 weeks 7 months or no symptoms
5 3 weeks 7 months or no symptoms
6 2 weeks 7 months or no symptoms
7 1 week 7 months or no symptoms

Amount of time that the symptoms remain before being cured, after
taking the conservative and risky treatment in the seven scenarios.

pilot study (n = 88). Half of the participants
received the information about the risky treat-
ment first, and the rest received the information
about the conservative treatment first.

Procedure

For each scenario, participants were asked to
choose between the risky and the conservative
treatment. Doctors were randomly divided into
two groups. One group was asked to decide
which treatment they would choose for their
patient, and the other group was asked to predict
which treatment their patient would choose for
himself/herself. In addition, all doctors and
their patients were asked to decide which treat-
ment they would choose for themselves. In sum,
we collected four types of judgments: (i) doctors’
decisions for their patients, (i1) doctors’ predic-
tions of their patient’s decisions, (iii) doctors’
decisions for themselves and (iv) patients’ deci-
sions for themselves.

Finally, all participants provided their demo-
graphic details and described the factors they
thought influenced their decisions (or the patients’
decisions when doctors made predictions). In
particular, participants listed factors in favour of
or against the risky and conservative treatments.

Data analyses

Following Hsee and Weber,® a risk preference
(RP) index was calculated from doctors’ and
patients’ decisions in the seven scenarios. For
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each participant, the RP index was based on the
point in the sequence at which the participant
moved from choosing the risky treatment to
choosing the safe one. For a participant who
chose the risky treatment in Scenario 1 through
Scenario i-1 and the safe treatment in Scenario
i through Scenario 7, the RP index is defined as
i(i = 2,3,...7). Note that we would not observe a
shift when the participant either never or always
chose the risky treatment. In such cases, the RP
index takes the value of 1 or 8, reflecting extreme
risk aversion or risk seeking, respectively. Thus,
the RP index ranges from 1 to 8, with larger values
indicating greater risk preference. For partici-
pants lacking consistency in their responses (i.e.
3%), the RP index is defined as a missing value.

In addition, two independent coders analysed
the factors influencing risk preferences. They
first agreed upon the thematic categories that
were apparent and involved benefits and draw-
backs of the risky and conservative treatments.
Inter-coder agreement was high (i.e. 95.5% for
drawbacks and 93.1% for benefits). The few
disagreements were adjudicated by a third coder.
Benefits of the risky treatment and drawbacks of
the conservative treatment and vice versa coin-
cided in 84% of the cases. For the sake of sim-
plicity, we report only benefits and drawbacks of
the risky treatment.

Results

In line with the existing studies in other
domains,®® doctors predicted their patients
would make riskier decisions for themselves
than the doctors (t39 = 3.87, P=.0003) and the
patients actually made for themselves (173 = 2.63,
P =0.01; Fig. 1). At the same time, doctors
made more conservative decisions for their
patients than the doctors (z39 = —4.18, P =
0.0001) and the patients actually made for them-
selves (173 = —5.07, P = 0.0001). These results
are robust as they persisted after controlling for
participants’ sex, age, education, length of doc-
tor—patient relationship and presence of a chronic
disease in patients.

Figure 2 shows the number of factors that
participants reported as influencing their
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Figure 1 Participants’ mean risk preference (RP) index by
type of judgment. The RP index ranges from 1 to 8; larger
values indicate a more risk-seeking preference. Error bars
indicate one standard error.
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Figure 2 Average number of benefits and drawbacks influ-
encing participants’ risk preferences by type of judgment.
Error bars indicate one standard error.

decisions/predictions. Overall, doctors consid-
ered more drawbacks and fewer benefits of the
risky treatment when they made decisions for
their patients than when they made decisions
for themselves (39 = 5.22, P = 0.0001, and
t3o = =3.74, P = 0.001 for drawbacks and bene-
fits, respectively) and when they predicted their
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patients’ decisions (t;3 = 5.47, P = 0.0001, and
t;3 = —3.45, P = 0.001). They also considered
more drawbacks and fewer benefits when deciding
for their patients than their patients did when
making decisions for themselves (173 = 5.43, P =
0.0001, and t;3 = =2.90, P = 0.005 for benefits
and drawbacks, respectively). The correlation
between the number of drawbacks of the risky
treatment suggested by doctors and their risk
preferences when they made decisions for their
patients was —0.64 (P = 0.0017). In other words,
the more drawbacks the doctors considered, the
more conservative the decisions they made for their
patients. There were no correlations between
number of drawbacks and benefits and risk pref-
erences for the other types of judgments.

Interestingly, 93% of the doctors cited possi-
ble ‘legal consequences’ for themselves (e.g.
being sued by the patient or the patient’s family)
as the main drawback when they made decisions
for their patients. Other drawbacks included
possible ‘problems at work,’ cited by 58% of the
doctors. These drawbacks were not cited for
other types of judgments.

Discussion and conclusion

It is apparent that many doctors in our study
feared being sued by patients and regarded their
patients as potential plaintiffs. Consistent with
this finding, in the past decade, the number of
lawsuits for medical malpractice has risen sig-
nificantly around the world.®'* Malpractice
payments, for instance, are growing at an annual
rate of 5% in the United States, 10% in the
United Kingdom and as much as 28% in Aus-
tralia.” A study of 824 doctors in Pennsylvania
who specialize in areas of medicine that are at a
higher risk of litigation, such as emergency
medicine, general surgery and gynaecology,
found that 88% of the doctors had already been
sued at least once.'"* The number of lawsuits
against physicians in Spain is also high. At least
18% of the physicians had been sued for medical
practice.'® Litigations burden doctors more than
just financially; they also take time and effort to
defend against and can seriously damage a
doctor’s reputation.'®!”



Given the high number of malpractice litiga-
tions, it is not surprising that more and more
doctors practice some form of defensive medi-
cine. In the study in Pennsylvania mentioned
previously,'* 70% of the doctors reported that
they were prescribing more diagnostic tests than
necessary, and 51% were avoiding treatment of
risky patients. It has been estimated that defen-
sive medicine practices in the United States may
cost $70-126 billion every year or 5-9% of total
health expenditure.'”® Defensive medicine is
practised around the world: Evidence for both
positive (e.g. increased diagnostic testing and
increased follow-ups) and negative (e.g. avoiding
treating certain conditions and patients) defen-
sive practices has also been found in China,'
Japan,'® the United Kingdom,' the Nether-
lands,? Ttaly,?! Germany®* and Switzerland.?

Our study adds to this body of literature by
showing, for the first time, that doctors select
much more conservative treatments for their
patients than for themselves. Most notably,
doctors did so even when they accurately pre-
dicted that the patients would select riskier
treatments. Doctors, therefore, do not make
decisions for their patients in line with their own
intuitions of patients’ preferences but on the
basis of the legal consequences that their deci-
sions can bring them. Finally, our study is the
first to show that doctors in Spain, like doctors
in other countries, are not immune to practising
defensive medicine.

Our results have clear implications for
medical practice: Patients cannot blindly trust
their doctors. Unfortunately, legal and finan-
cial aspects of our health system may make
doctors afraid to do what is best for their
patients.>**> Our study, however, also suggests
a plausible method that patients could use to
get around this problem: They should simply
ask their doctor what he or she would do in
the patient’s situation. Because doctors are not
overly conservative when deciding for them-
selves, patients could learn what doctors really
think is best for them. Alerting patients to the
fact that their doctors are more cautious in
how they handle their patients’ health than
their own health would also yield important
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benefits. In particular, it might help patients
take on some responsibility and actively par-
ticipate in decision making about their own
health.

Although the conclusions of our study are
robust, our work leaves some questions open for
further investigation. In particular, our conclu-
sions are based on doctors’ self-reports. Larger
effects might be expected in medical practice. In
addition, our study was conducted in a single
country (i.e. Spain). Future investigation could
provide additional data on self-other discrep-
ancies in medical decision making by using
different (e.g. observational) methods in differ-
ent countries. Finally, future research could also
explore whether self-other discrepancies in
medical decision making depend on doctors’ and
patients’ individual differences such as numeracy
skills?®?” and patients’ language proficiency.”®
Despite these limitations, we were able to dem-
onstrate that legal concerns are the factors that
most influence doctors’ decisions for their
patients.
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