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Background

Mexico has experienced disproportionate drug-related harms given its role as a production and
transit zone for illegal drugs destined primarily for the United States. In response, in 2009, the
Mexican federal government passed legislation mandating pre-arrest diversion of drug-dependent
individuals towards addiction treatment. However, this federal law was not specific about how the
scale-up of the addiction treatment sector was to be operationalized. We therefore conducted in-
depth qualitative interviews with key ‘interactors’ in fields affected by the federal legislation,
including participants from the law enforcement, public health, addiction treatment, and
governmental administration sectors. Among 19 participants from the municipal, state, and federal
level, multiple barriers to policy reform were identified. First, there is a lack of institutional
expertise to implement the reform. Second, the operationalization of the reform was not
accompanied by a coordinated action plan. Third, the law is an unfunded mandate. Institutional
barriers are likely hampering the implementation of Mexico’s policy reform. Addressing the
concerns expressed by interactors through the scale up of services, the provision of increased
training and education programs for stakeholders, and a coordinated action plan to operationalize
the policy reform, are likely needed to improve the policy reform process.
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INTRODUCTION

There are currently thirty countries experimenting with some form of deregulation or
decriminalization of drug use. With few exceptions, however (Greenwald, 2009), little
empirical data exists regarding the most effective implementation strategies for drug policy
reform, or how such strategies have been operationalized. There is increasing interest in the
development of novel drug policies in the wake of the failures of enforcement-based
approaches (Quah et al., 2014; Werb et al., 2013). As such, policymakers now require
evidence regarding the barriers that may exist within governments and other institutions
developing complex drug policy systems based on reducing health and social harms related
to drug use.

Mexico, historically a transit zone for the flow of illegal drugs into the United States from
Latin America (Bucardo et al., 2005), is currently experiencing a range of severe drug-
related harms. These include ongoing illegal drug use (UNODC, 2013), drug dependence
among the country’s drug-using populations (Strathdee, Magis-Rodriguez, Mays, Jimenez,
& Patterson, 2012; Syvertsen et al., 2010), and concomitant harms such as an increased risk
of HIV and hepatitis C (Moreno, Licea, & Rodriguez-Ajenjo, 2010; UNODC, 2013). In
2006, then-President Felipe Calderon launched a military operation to curtail illegal drug
trafficking across Mexico (Sullivan & Elkus, 2008; Thomson, 2011; Tuckman, 2012). This
Mexican ‘war on drugs’ is estimated to have resulted in the deaths of as many as 100,000
people (Tuckman, 2012). Mexico also continues to experience severe drug-related harms in
urban centers along Mexico’s northern border (Beletsky, Lozada, et al., 2013; Strathdee et
al., 2012; Volkmann et al., 2011). For example, Tijuana is the largest municipality in the
northwestern border state of Baja California, and includes a sizable population of people
who inject drugs (PWID), estimated at as many as 10,000 individuals (Brouwer et al., 2006;
Magis-Rodriguez et al., 2005). Deportation of individuals from the US, however, has in
recent years contributed to an expansion of this population, given the large number of
deportees that arrive each day in Tijuana from the United States (Carroll, 2014; Primerisima,
2011). Tijuana has experienced severe drug-related harms primarily among PWID living in
an area known as ‘El Bordo’, consisting of a section of the abandoned Tijuana Canal
adjacent to the Mexico-US border. PWID inhabiting this area experience high prevalence of
both HIV and hepatitis C, with 10% of female PWID and 4% of male PWID HIV-
seropositive (Steffanie A. Strathdee et al., 2008; White et al., 2007).

In the wake of the massive unintended negative consequences resulting from this militarized
approach, the Mexican government sought to reorient the country’s drug policy towards
minimizing the public health impacts of drug harms. As such, in August 2009, Mexico’s
federal government passed the /ey de narcomenudeo, or drug dealing law. This legislation
updated the criminal sanctions for charges of drug possession for personal consumption and
charges of drug possession for the purposes of drug dealing (Consejo Nacional contras las
Adicciones, 2010). Specifically, this law set quantity thresholds for the possession of major
illegal drugs such as heroin, cocaine, and methamphetamine. If individuals are found in
possession of illegal drug amounts under the quantity thresholds, they are released with a
warning and the possession is deemed for personal use. However, upon the third drug
possession infraction, individuals are provided with a choice: face criminal sanctions (i.e.,
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incarceration) or enter addiction treatment (Moreno et al., 2010). In some states, such as
Baja California, no option for jail time exists upon the third infraction and individuals are
automatically mandated to addiction treatment The law does not mandate jail time for those
that fail treatment (Consejo Nacional contras las Adicciones, 2010). Despite this emphasis
on increasing access to addiction treatment, PWID in Tijuana have reported pervasive
barriers to effective addiction treatment. For instance, 22% of a sample of 111 PWID in
Tijuana reported experiencing mistreatment within an addiction treatment center in 2005,
with over two-thirds reporting physical abuse and over half reporting verbal abuse
(Syvertsen et al., 2010). While 85% of this sample reported heroin use, only 20% reported
ever having been enrolled in a methadone maintenance therapy (MMT) program, which a
large body of scientific research has shown is effective in managing opioid dependence
(Amato, Davoli, Ferri, & Ali, 2002; Mattick, Breen, Kimber, & Davoli, 2009). More
recently, among a cohort of 637 PWID in Tijuana surveyed in 2011, while 47% reported a
self-perceived need for addiction treatment, only 7.5% reported accessing MMT in the
previous six months, despite the fact that over 90% of the sample reported opioid use (Werb,
Wagner, Beletsky, & Strathdee, 2014).

The ley de narcomenudeo codified a fundamental refocusing of Mexico’s policy response
away from a punitive approach and towards a public health model to treat drug dependence.
The law was intended to increase addiction treatment uptake, but requires substantial scale
up of addiction treatment services across Mexico to be effective. Similarly, its effectiveness
relies on participation by police and judges, who under the law represent key entry points for
the diversion of drug-dependent individuals into addiction treatment (Moreno et al., 2010).
More broadly, this transition from an enforcement-based model towards a public health
model requires interfacing and collaboration between a wide-ranging set of institutional
stakeholders to be effective.

While the /ey de narcomenudeo legislation was passed in August 2009 by the federal
government, Mexican states were given a grace period of three years to comply (Baja
California passed the /ey de narcomenudeo in the state legislature in August 2010). This was
done given the complex nature of the drug policy reform and the substantial resources
required to provide sufficient addiction treatment services to those mandated to attend
(Consejo Nacional contras las Adicciones, 2010). Despite the fact that this deadline has
lapsed, however, states such as Baja California continue to face a variety of institutional
barriers to reform, which have resulted in a slow pace of treatment scale up, with low levels
of enrolment in addiction treatment (Secretaria de Salud, 2012). For instance, while 79
treatment centers were certified within the city of Tijuana, only three clinics currently offer
MMT (Comisidn interdisciplinaria de centros de rehabilitacion, 2011) and only one of these
is public program. Given the severe drug-related harms that continue to be experienced in
cities such as Tijuana (Beletsky, Lozada, et al., 2013; Beletsky et al., 2012; Brouwer et al.,
2012; Kori, Roth, Lozada, Vera, & Brouwer, 2013; Strathdee et al., 2012; Werb et al., 2014),
identifying specific barriers to this reform and treatment resource allocation may aid
stakeholders in ensuring that relevant institutions are able to meaningfully adopt the tenets of
the law and provide the treatment and support services that drug-dependent individuals
require.
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Unfortunately, to date no research exists that explains the misalignment between the goals of
the reform and its implementation. This study addresses this gap in the existing literature by
presenting results of interviews conducted with a variety of institutional stakeholders both
impacted by and participating in Mexico’s drug policy reform in the state of Baja California.
Our key aim was to identify perceived barriers to the provision and scale up of addiction
treatment in the state of Baja California under the /ey de narcomenudeo.

Sampling and recruitment

We interviewed a cross-section of stakeholders in Tijuana tasked with instrumental roles in
the implementation of the /ey de narcomenudeo. For this study, participants consisted of a
convenience sample of individuals based on jurisdictional and sector affiliation.
Jurisdictionally, we sampled interactors at the municipal, state, and federal levels. In terms
of sector affiliation, we covered areas directly related to Mexico’s drug policy reform such
as policing and criminal justice, public health and addiction treatment, and the judiciary.

Data collection and analysis

RESULTS

Sample

Interactors were interviewed between June 2011 and January 2012, which fell within the
‘grace period’ during which Mexican states were mandated to prepare for the full
implementation of the drug policy reform. Verbal consent was obtained and a semi-
structured interview was conducted using a topic guide. A trained qualitative researcher
(E.M.) conducted the interviews, which lasted approximately thirty to forty minutes each.
The final version of the interview guide and the study protocol were reviewed and approved
by the University of California San Diego Human Research Protection Program.

All respondents agreed to have the interviews digitally recorded. Recordings were
professionally transcribed and translated, and the transcripts were verified against the audio
record. The authors then analyzed and coded the transcripts using Atlas.ti (Scientific
Software Development, Berlin, Germany). Emergent themes, trends, and frameworks were
tallied by LB, EM and DW using a grounded hermeneutic approach (Addison, 1999),
wherein the framework for interpretation of findings is revised continually as data is
collected, coded, and analyzed. To ensure the anonymity of the study participants, individual
identifying information was removed from interview transcripts.

The sample consisted of 19 individuals drawn from all three levels of government (4 [21%]
municipal, 10 [53%] state and 5 [26%] federal). Sample participants were actively working
in sectors involved in the drug policy reform, including the public health sector (6, 32%;
including civil servants in leadership roles in the municipal department against addictions
and governmental public health sector), law enforcement (6, 32%; including law
enforcement officers from Tijuana’s municipal police department, state justice department
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officials, and members of Mexico’s federal police force), and the judiciary (7, 37%;
including members of the state Attorney General’s office, and both state and federal judges).

Major findings
Three major themes emerged from the qualitative data:

1 Lack of institutional expertise in the process to identify and triage drug-
dependent individuals to addiction treatment as a key barrier to the
implementation of the /ey de narcomenudeo.

2. Lack of a coordinated action plan outlining judiciary responsibility between
federal and state governments, as well as other institutional stakeholders
compromise the capacity of institutions to operationalize the /ey de
narcomentudaeo.

3. Concerns that the law was primarily an unfunded mandate as a critical
impediment to implementation.

Lack of institutional expertise

Ten interactors (53%) representing all three jurisdictional strata (i.e., municipal, state, and
federal) expressed concerns regarding a lack of institutional expertise in assessing drug
dependence. Many also communicated concerns regarding the scientific basis of the drug
quantity thresholds, which interactors perceived as arbitrary.

With respect to a lack of institutional expertise, there was also widespread confusion
regarding how the treatment diversion mechanism was to be operationalized under the law.
While the quantity thresholds create legal distinctions between drug dealers and drug users,
interactors expressed concerns around how the legal system would distinguish between
recreational drug users and drug-dependent individuals (i.e., those dealt with at the state
level). One individual working with the municipal department against addictions in Tijuana
stated that,

“the law is very clear, but we lack information; the first being when someone
arrives before the municipal judge, and they only go on the quantity to see...if
they’re a problematic user or if they’re a drug dealer...if this “John Doe” is
intoxicated, the municipal judge is not a medical expert who can determine if this is
auser...”

Additionally, one individual with 33 years of experience working in the non-governmental
organization sector at the federal level suggested that such concerns extend beyond the
courtroom, and reflect a lack of training in addictions among scientific personnel.

Who decides that the individual really is sick? That would be the first part. Inside
of the courtrooms or the investigative prosecution offices: who? The forensic doctor
would have to be trained, because the reality is that often we find ourselves with
great forensics doctors, but they are unfamiliar with the subject...

Multiple participants also noted that the severity of drug dependence varies across
individuals. As such, distinguishing drug users from drug dealers on the basis of a set
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quantity of drugs appeared arbitrary. For one individual with twelve years of experience in
the state justice department in Baja California, this seeming arbitrariness was underlined by
the differences in quantity thresholds before and after the law’s enactment:

They increased the amounts of allowable consumption [with the /ey de
narcomenudeo). Before it was a smaller amount, now they increased it. [After the
law reform] a person with a certain amount, I do not remember exactly how much,
is caught and let free even though that person has twice the legal amount that
existed [prior to the law reform], and the consumption itself is now deemed
“normal”. In the first [policy] change they made [prior to the /ey de
narcomenudeo), the amount doubled — we increased the amount made for
consumption. And now with the law as stated, it is even higher, it is too much.
Actually, the person who consumes the limit [under the current law] would be sick
or have serious problems, and is definitely a re-seller [drug dealer].

Further, an individual with nine years of experience in the state health sector suggested that
the concept of quantity thresholds was altogether unrelated to the assessment of drug
dependence:

What they [i.e., the federal government] say to us, is to consider from the point of
view of health, a) what the symptoms of development of drug consumption are, b)
what the consequences of drug consumption are, and ¢) how addicted this person is
to the drug; and none of these three variants directly relate to the quantity of the
drug; it is merely a technical and legal situation, establishing those quantities, right?

According to one individual with 42 years of experience working in state law enforcement,
further gaps existed regarding the lack of medical and scientific expertise in assessing
dependence:

[t is an area that we are not managing, [and] it is one of the worries of the
training, that the personnel that will be dedicated to specifically that area - the
diagnosing and identification of substances — should receive even more training
than that which they already have. | would consider that we require more training in
these specific areas: towards the doctors to diagnose, and the chemists to identify
the substances and the components of the drugs.

This sentiment was echoed by one individual working in law enforcement at the federal
level, who specifically cited the lack of adequate treatment facilities as a major impediment;

From my point of view, there are not the conditions to provide this care/treatment
because we do not have institutions to take care of drug users during the terms of
treatment established by the law. We are still working with the health authorities,
but obviously they do not have the facilities yet.

Lack of a coordinated action plan for sentencing and diversion

As is evident, while the intention of the law is to ground Mexico’s drug policy firmly in a
public health approach to treating drug dependence, the operationalization of this aim was
perceived by some to be ill conceived. Indeed, the lack of a policy to assess dependence was
perceived by over one-third of interactors (7, 37%) to be symptomatic of a broader lack of
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clear operational guidelines in the /ey de narcomenudeo. This in turn hampered the
development of appropriate training for individuals in relevant sectors. One interactor with
13 years’ experience working in the office of the federal Attorney General further suggested
that the lack of training and education of stakeholders from the outset had severely
hampered the policy reform:

The Reform begins and everyone is speculating about how they are supposed to
proceed. After two years, after resources were spent, during which time people
were released because of confusion by judges — that whole series of situations
would not have happened if the direction of the legal framework had been clearly
established from the outset.

Complicating matters further was the fact that in some cases a determination of drug
dependence based on quantity thresholds could be, according to some interactors, overruled
by other factors — but that there was no clear operational guideline on when and how this
was to be carried out. As described by an individual working at the federal attorney
general’s office:

The Law speaks of coordination, about how they need to inform us (the federal
government); it speaks of prevention, and who is supposed to address it. Of course,
nothing occurs, because they (the state judiciary) are still not exercising
jurisdiction, at least here (in Baja California).

This lack of a coordinated action plan had, according to some interactors, effectively
crippled the capacity of the state government to implement the /ey de narcomenudeo. One
individual working in Mexico’s federal department of justice described the situation as,
essentially, an implementation impasse:

I think that the majority of the state entities haven’t done anything. What is
happening is that already there is in practice the conflict of authority, where the
federal judges, once the one-year period elapses, say, since the authority or
jurisdiction is concurrent, a common law judge or judge of general jurisdiction
(state judge) must be familiar with this matter. And the common law judge rejects
the authority, citing questions, at best very valid, of practicality, but not legal,
saying “I don’t have the instrumentation necessary to take charge of these types of
crimes”, and they even say, “my regulations don’t permit me to try these types of
crimes; within the federal authorities” penal codes, they are still not foreseen or
accounted for.” So they cite these types of questions.

The law reform as an unfunded mandate

While interactors generally agreed that the separation of jurisdictions (i.e., criminal vs.
health) in the realm of drug use was in principle positive, 10 interactors (53%) representing
all three level of government expressed concerns over the lack of additional resources
provided to the state government and judiciary given its increased responsibilities.
According to one individual working at the Baja California state justice department, this
represented a critical oversight in implementation:
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The federal idea is not bad, even if we disagree with the amount [of the quantity
thresholds], although we disagree with the formulas. The problem is that it is a law,
which directs the state to take responsibility for something without the money or
tools to do it. That is why | predict it will not work...The idea is not bad, the
problem is that the Federation gives the responsibility to the states without
resources. Even the Federals, with information and money, cannot handle these
responsibilities of the country. But now, they move the responsibility to the State
without money.

Additionally, as related by one individual working in the justice department of the state of
Baja California:

Q: My first question would be how you perceive the support of the Federal
Government in aiding the State to perform or to adapt its responsibilities under the
new legal framework?

A: It really is useless. All they say is, “This is the law and you must apply it.”
Q: There have been increases in budgets?
A: There is not even a proposal (to increase the budget).

For some interactors, the lack of resource allocation had compounded another systemic
issue: the lack of knowledge of the responsibilities of various stakeholders at the state and
municipal level under the law reform. According to one state law enforcement official, for
example, the state government did not have enough information to even begin to assess what
resources were required:

What is the internal procedure by which we will set about to enact the reforms?
And what will we need for this procedure — more human resources, more
technological resources, more economic resources? Or will | also have to
specifically ask the federation [i.e., federal government], “I need this amount for
this”? So that is the worry that exists right now: what do | have to do? And what am
| going to need to do it?

DISCUSSION

Respondents interviewed during the ‘grace period’ for the implementation of the /ey de
narcomenudeo in Baja California identified a number of perceived barriers to the
implementation of this drug policy reform. First, over half reported that a lack of scientific
and technical expertise in assessing drug dependence was hampering the triaging of drug
dependent individuals into relevant services. Further, one third perceived that the reform
lacked a coordinated action plan, thereby reducing the capacity of stakeholder institutions to
increase treatment uptake. Finally, over half of respondents also identified the fact that the
law was primarily unfunded as a key barrier to the operationalization of a drug treatment
diversion system within the drug policy reform. Slightly over one-fifth (4, 21%) reported all
three barriers, while the same proportion reported none. Despite these perceived barriers,
support for the drug policy reform was widespread (18, 95%)
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It is worthwhile contrasting the use of quantity thresholds in Mexico’s drug policy reform
with the drug decriminalization approach undertaken by Portugal. In 2001, much like
Mexico, Portugal decriminalized the possession of drugs for personal consumption in an
effort to reduce drug-related health harms (Greenwald, 2009). However, unlike the Mexican
ley de narcomenudeo’s use of set quantities, the Portuguese drug decriminalization statute
defines the amount of drugs for personal consumption as “not exceeding the quantity
required for an average individual consumption during a period of 10 days”. Accordingly,
under the Portuguese system, drug trafficking is defined as “possession of more than the
average dose for ten days of use” (Greenwald, 2009). This general wording can be
contrasted with Mexico, where the set quantity threshold for heroin is 50mg (Robertson et
al., 2014). As is evident, the wording of the descriminalizagéo (i.e., decriminalization) law in
Portugal provides a greater degree of judicial flexibility in triaging individuals towards either
addiction treatment or federal prosecution for drug trafficking. It also likely better reflects
the wide variance in drug dependence experienced by individuals and the concomitant
variance in the quantity of drugs that dependent individuals may require for personal
consumption.

Given the disconnect that interactors perceived between the ‘law on the books’ and the
realities of drug dependence in Mexico, amending the /ey de narcomenudeo to provide
greater judicial discretion by removing set quantity thresholds may be required to ensure that
all individuals who require addiction treatment are appropriately diverted. A modification of
the law in this manner may also address concerns from stakeholders regarding the
arbitrariness of the quantity thresholds, and thereby improve meaningful institutional
adoption of the policy reform. However, this approach may also compromise judicial
fairness because the assessment of the intent of possession (i.e., drug dependence vs. drug
dealing) is left to individual judges. As such, the involvement of scientific experts trained in
addiction would be required to reduce potential arbitrariness in diversion to treatment or jail.
Indeed, interactors from all three levels of government expressed concerns regarding the
sources of scientific expertise for assessing drug dependence, as well as where this
assessment was to occur within the judicial process. Specifically, many appeared skeptical
that those who were asked to assess drug dependence were properly trained. Given this
concern, those working to implement the /ey de narcomenudeo should seek to ensure that
proper training of medical personnel and others involved in evaluating addiction meets
accepted international standards.

While having appropriately trained scientific personnel was highlighted as crucial to the
success of the policy reform, law enforcement plays perhaps the most vital role within the
drug policy reform as the first point of contact for drug-dependent individuals requiring
addiction treatment. However, research suggests that police in Mexican settings such as
Tijuana continue to apply arbitrary policing tactics in an effort to increase public order
among populations of PWID (Werb et al., 2014). In some cases, these tactics — such as
periodic crackdowns on areas inhabited by PWID, the extra-judicial confiscation of syringes,
as well as assaults and extortion — have been shown to heighten the risks for negative drug-
related outcomes (Beletsky, Lozada, et al., 2013; S. A. Strathdee et al., 2008; Volkmann et
al., 2011). Further, they are likely to reduce the willingness of PWID to access existing
public health services for fear of police interference, as has been observed elsewhere
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(Bluthenthal, Kral, Lorvick, & Watters, 1997; Cooper, Bossak, Tempalski, Des Jarlais, &
Friedman, 2009). Given their expanded role, police officers must be provided with a set of
tools and training to ensure that interactions with drug dependent individuals are safe,
constructive, and that officers are able to effectively divert individuals requiring addiction
treatment to appropriate services. Similar training programs in other settings adopting public
health-focused drug policies have been shown to significantly increase occupational safety
knowledge among police officers engaging with drug-using populations (Beletsky, Thomas,
Shumskaya, Artamonova, & Smelyanskaya, 2013), and have also been shown to
significantly increase police intentions to refer individuals to relevant health services
(Beletsky, Thomas, et al., 2013). Encouragingly, the Tijuana police department has recently
expressed enthusiasm for a mandated addictions and harm reduction training program,
which will be evaluated as part of a binational partnership that includes members of our
team.

Interactors working at all levels of government were particularly vocal regarding the
impossibility of triaging drug dependent individuals to addiction treatment without a funded
scale up of treatment services. For some, this reflected a failure of the federal government to
support the increased responsibilities of the state under the policy reform. Further, two
interactors working at the state level also questioned the effectiveness of the addiction
treatment offered within the state of Baja California. While all treatment centers in Baja
California are the subject of ongoing evaluation by the state and federal government to
ensure that they meet a minimum standard of cleanliness and abide by a code of conduct in
their interactions with clients, less is known regarding the effectiveness of a range of
treatment options offered in the state, including aywda mutual (i.e., ‘mutual aid’) centers, 12-
step recovery, and Narcotics Anonymous, among other approaches. Problematically, as
noted above, only three clinics currently offer MMT (Comisidn interdisciplinaria de centros
de rehabilitacion, 2011), despite a large body of evidence indicating that MMT is effective at
enabling opioid-dependent individuals to stabilize, reduce and abstain from use of opioids
(Amato et al., 2002; Mattick et al., 2009). Providing funding to scale up evidence-based
addiction treatment such as MMT should therefore be a priority in the ongoing
implementation of the /ey de narcomenudeo.

CONCLUSION

Mexico’s fey de narcomenudeo was widely supported among a sample of key interactors
drawn from one of Mexico’s 31 states. Nonetheless, many participants identified a range of
concerns that contribute to persistent barriers to meaningful drug policy reform. While
participants were drawn from three separate levels of government and represented multiple
sectors, they were all located in Baja California and these results may therefore not be
generalizable across Mexico. As such, more research would be needed to determine if local
reservations about the law reform were echoed elsewhere in Mexico. Nevertheless, the
results suggest that a coordinated action plan is likely required to clearly delineate the
responsibilities of all institutional stakeholders involved in the reform in Mexican settings
where implementation has been delayed. A coordinated action plan in the state should also
involve education programs for cadets and active duty law enforcement given the central role
that they play as the first point of contact for drug-dependent individuals seeking addiction
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treatment through the drug policy reform mechanism. Similarly, training for the judiciary on
assessing drug dependence, as well as clearer sentencing guidelines related to drug
dependence would likely help address the lack of institutional expertise highlighted by
participants. Such a plan will also necessarily require secure, dedicated and ongoing funding
from the federal government to support the increased responsibilities of state- and
municipal-level institutional actors in mitigating ongoing drug-related harms, including the
provision of evidence-based addiction treatment such as MMT. Nationally, evidence-based
benchmarks for scientific expertise in assessing drug dependence are also likely required.
While this demands the allocation of substantial resources, the data presented herein suggest
that without such a commitment, the effectiveness of Mexico’s drug policy reform may be
severely compromised.
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