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Abstract

Aims: The aim of this study was to report and analyze the
causes and outcomes of ocular oncology malpractice litiga-
tion. Methods: The WestLaw® database was reviewed for all
litigation related to ophthalmology in the United States from
1930 to 2014. All ocular oncology cases were included in this
analysis and compared to other ophthalmic subspecialties.
Results: Sixteen ocular oncology malpractice cases were in-
cluded in this study. Overall, 56.3% of the cases were re-
solved in favor of the defendant. A total of 62.5% of cases
were resolved via jury verdict, with 30.0% resulting in plain-
tiff verdicts with mean adjusted awards of USD 511,244.48,
comparable to ophthalmology as a whole. Three cases
(18.8%) resulted in settlements with mean adjusted indem-
nities of USD 828,928.14. A total of 87.5% of cases alleged
insufficient intervention resulting in loss of vision and/or
death. The most common clinical entities were uveal mela-
noma (31.3%), retinoblastoma (12.5%), and sebaceous cell
carcinoma (12.5%). Conclusions: Ocular oncology malprac-
tice litigation was relatively rare and outcomes generally fa-
vored defendants; however, unlike other subspecialties in

ophthalmology, blindness or premature death were com-
montoall cases, highlighting both the importance of prompt
diagnosis and treatment and the difficulty inherent in diag-
nosing ocular malignancies. ©2017S. Karger AG, Basel

Introduction

Medical malpractice litigation exists to ensure that pa-
tients harmed by medical negligence are fairly compen-
sated; however, studies have shown that 97-98% of pa-
tients who experience negligent injury do not sue [1-3].
Still, medical malpractice claims are common. According
to a 2010 survey conducted by the American Medical As-
sociation, 5% of all physicians in the United States faced
a malpractice claim in the preceding year [4, 5]. Many
authors have argued that the malpractice system in its
current state is ill equipped to fulfill its purpose and leads
to increased healthcare spending secondary to the prac-
tice of defensive medicine, higher insurance premiums,
and the inability of the system to ensure that justice is
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consistently and uniformly achieved [2-10]. The study of
medical malpractice serves several ends. It allows physi-
cians to recognize common causes of litigation both in
terms of clinical entities and type of complaint. In so do-
ing, not only does malpractice teach methods of mitigat-
ing risk, but also, and most importantly, it serves as a re-
minder to keep a broad differential, perform thorough
but appropriate workups for every patient, and foster
positive physician-patient relationships.

Several publications focus on litigation in ophthalmol-
ogy [11-18]; however, there is no study focused specifi-
cally on ocular oncology in the literature to our knowl-
edge. Ocular oncology represents a wide range of diseases
involving not only the eye itself, but also the orbit and
adnexal structures. Furthermore, ocular malignancies are
serious diagnoses requiring prompt diagnosis and man-
agement to avoid or mitigate disability or death from the
malignancy. Because most patients do not present to an
ocular oncologist, it is especially important that all oph-
thalmologists are aware of and prepared to act on suspi-
cious lesions. The purpose of this study is to draw atten-
tion to ocular oncology, to recognize clinical entities that
commonly result in litigation, and to serve as a guide for
physicians to provide a high level of care while minimiz-
ing litigation risk.

Methods

Because all data in this study are publicly available and no hu-
man subjects were involved, institutional review board review and
informed consent were not necessary. Data are reported by loca-
tion and year of filing in order to maintain the confidentiality of
the physicians and patients named.

WestLaw® (Thomson Reuters, New York, NY, USA) is a legal
database that contains verdicts, rulings, and formal settlements in
all 50 states. As described in previous publications [11, 12], the
database was queried to search all US civil trials involving oph-
thalmologists using the search terms “ophthalmology” or “oph-
thalmologist” and “malpractice” anywhere in the retrieved docu-
ments. Exclusion criteria included (1) ophthalmologist named as
expert witness but not defendant and (2) filings before January 1,
1930, or after December 31, 2014. All search results that refer-
enced malpractice litigation but that were not themselves mal-
practice lawsuits were excluded (A.J.S.). Duplicate lawsuits or
WestLaw® citations were also combined and represented as a sin-
gle case (A.].S. and A.K.R.). Record review included date of occur-
rence, year of suit, defendant, geography, patient age, patient sex,
diagnosis, outcome, presence of disability, nature of injury, plain-
tiff legal allegation, indemnity, verdict, and plaintiff award. Legal
blindness was defined as visual acuity of 20/200 or less in the eye
or eyes related to the case, and/or a visual field of 20 degrees or
less, as this is the standard used to determine eligibility for dis-
ability [19].
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Not all information was available for every case. Cases were also
categorized by intervention (surgical/procedural, medical, or non-
interventional) and by subspecialty focus by a faculty ophthalmol-
ogist (A.K.R.). The subspecialty focus of the case was defined based
on the nature of the allegation rather than the subspecialty training
of the physician defendant. When subspecialty focus was unclear
or divided (i.e., child with keratoconus and strabismus), subspe-
cialty focus was cataloged as “unknown” or assigned by best judg-
ment of the senior author (A.K.R.). Settlements and awards were
adjusted for inflation to 2015 USD (http://www.bls.gov/data/infla-
tion_calculator.htm) to permit meaningful comparison.

In this analysis, all malpractice litigation involving ocular on-
cology was identified from a database of 1,063 ophthalmology liti-
gation cases. Descriptive statistics were used to report our findings.

Results

Query of the WestLaw® database for the terms “oph-
thalmology” or “ophthalmologist” and “malpractice”
yielded 1,261 appellate cases and 1,294 jury verdicts/set-
tlements; 1,063 cases met inclusion criteria. Sixteen ocu-
lar oncology malpractice cases were identified from the
database, representing 1.5% of total cases. The 16 ocular
oncology cases identified occurred between 1971 and
2013. Eleven cases (68.8%) involved female plaintiffs.
Three cases (18.8%) involved pediatric plaintiffs. Overall,
9 cases (56.3%) were resolved in favor of the defendant.
Ten cases (62.5%) were resolved by means of jury trial. Of
these 10 cases, 7 (70%) were associated with defense ver-
dicts. Three cases (30.0%) were resolved in favor of the
plaintiffs and resulted in a mean adjusted jury award of
USD 511,244.48 (range 192,190.32-839,140.85). Three
cases (18.8%) resulted in settlements with mean adjusted
indemnities of USD 828,928.14 (range 408,437.52-
1,261,538.02). Of the remaining 3 cases, 2 (12.5%) were
resolved via appellate ruling and 1 (6.3%) was resolved via
post-trial relief. All cases by year, state, method of resolu-
tion, monetary award with adjustment to 2015 standard,
and narrative description are found in Table 1.

Failure to diagnose uveal melanoma was the most
common diagnosis in this series and accounted for 5 cas-
es (31.3%). Only 1 case resulted in a payment to the plain-
tiff in the amount of USD 408,357.52. None of the defen-
dants in these 5 cases were ocular oncologists; however,
at least 4 were fellowship trained in other subspecialties.
All 5 cases involved allegations of failure to diagnose in a
timely fashion. Two cases involved alleged failure to per-
form adequate exams, resulting in delayed diagnosis and
in the development of metastatic melanoma. One of these
cases resulted in a payment to the plaintiff. In the case that
was resolved in favor of the defendant, the plaintiff al-
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Table 1. Ocular oncology cases by year, state, method of resolution, and monetary award

Case Year State Court Means of Verdict Award or Award Intervention Diagnosis and summary
resolution indemnity, adjustmentto  or legal
USD 2015 USD allegation
1 1971 MT  State Appellate Defendant Non- Iris/ciliary body melanoma. Plaintiff alleged that
supreme  ruling interventional enucleation resulted from failure to promptly diagnose iris/
ciliary body melanoma in spite of iris color change
2 1984 NY State Settlement Plaintiff 550,000.00 1,261,538.02 Non- Sebaceous cell carcinoma. Plaintiff alleged that
district interventional enucleation and metastatic spread of sebaceous carcinoma
to the head and neck could have been avoided if patient
had been urged to undergo biopsy for recurrent chalazion
3 1987 FL State Jury verdict Plaintiff 400,000.00 839,140.85 Non- Orbital tumor. Plaintiff alleged failure to diagnose orbital
district interventional tumor during lifetime follow-up for patient with “eye
cancer” as a child
4 1987  PA State Post-trial Defendant Non- Retinoblastoma. Plaintiffs alleged failure to diagnose
district relief interventional retinoblastoma resulting in enucleation
5 1989 FL State Jury verdict Plaintiff 100,000.00 192,190.32 Non- Intracranial tumor. Patient alleged blindness following
district interventional misdiagnosis of intracranial tumor as glaucoma for 2 years
resulting in loss of vision in one eye and possible
recurrence after removal
6 1989 NY State Settlement Plaintiff 425,000.00 816,808.87 Non- Sebaceous cell carcinoma. Plaintiff alleged that failure to
district interventional diagnose sebaceous cell carcinoma for 6 years resulted in
enucleation
7 1990 CA  State Settlement Plaintiff 224,000.00 408,437.52 Non- Choroidal melanoma. Plaintiff alleged failure to diagnose
district interventional choroidal melanoma, promptly resulting in metastatic
spread to plaintiff’s liver
g 1991 PA  State Jury verdict Defendant Non- Parotid gland malignancy. Plaintiff alleged that failure to
district interventional diagnose malignant parotid gland tumor caused decreased
quality and length of life
g 1992 DC  State Appellate Plaintiff Non- Lacrimal gland adenocarcinoma. Plaintiff alleged loss of
appeals ruling interventional vision due to failure to diagnose lacrimal gland
adenocarcinoma
10 1992 MA  State Jury verdict Defendant Surgical/ Basal cell carcinoma. Plaintiff alleged that failure to
district procedural diagnose basal cell carcinoma in the lateral canthus
required surgery that resulted in blindness
11 1994 NY  State Jury verdict Defendant Surgical/ Orbital tumor. Plaintiff alleged that removal of excessive
district procedural tissue during orbital tumor removal resulted in loss of
vision
12 2005 NY  State Jury verdict Defendant Non- Choroidal melanoma. Plaintiff alleged that failure to
district interventional perform dilated exam resulted in death secondary to failure
to diagnose ocular melanoma
13 2005 AL State Jury verdict Defendant Non- Choroidal melanoma. Plaintiff alleged that failure to
district interventional diagnose choroidal melanoma resulted in enucleation
14 2005 MI State Jury verdict Defendant Surgical/ Optic nerve astrocytosis. Plaintiff alleged that
district procedural misdiagnosis of optic nerve astrocytosis as an optic nerve
glioma resulted in removal of optic nerve and blindness
15 2006 MI State Jury verdict Plaintiff 425,000.00 502,402.28 Non- Retinoblastoma. Plaintiff alleged that failure to diagnose
district interventional retinoblastoma resulted in enucleation
16 2013 MA  State Jury verdict Defendant Non- Choroidal melanoma. Plaintiff alleged that misdiagnosis
district interventional of choroidal melanoma as benign nevus resulted in death

secondary to metastatic spread of melanoma

leged that the choroidal melanoma had been misdiag-
nosed as a choroidal nevus and the defendant had failed
to perform dilated exams for 2 years. This was denied by
the defense.

Two cases (12.5%) involved delayed diagnosis of seba-
ceous cell carcinoma. Both cases resulted in settlements

Malpractice Litigation in Ocular
Oncology

with relatively large payments to plaintiffs of USD
1,261,538.02 and USD 816,808.87.

Two cases (12.5%) involved delayed diagnosis of reti-
noblastoma in pediatric patients resulting in enucleation;
however, only 1 case resulted in a payment to the plaintiff.
In that case, the child’s parents had seen a television pro-
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gram about retinoblastoma and were concerned that their
son might be suffering from the condition because he had
leukocoria in his left eye. The defendant ophthalmologist
allegedly informed the parents that their son had tortuous
vessels, which signified myopia, and that since retinoblas-
toma is rare, the parents should not worry. Later that year,
the parents noted that the child’s eye began to change
color. When they returned to the same ophthalmologist,
the child was diagnosed with a tumor that occupied 25%
of the child’s eye. A second ophthalmologist was consult-
ed and concluded that the child had retinoblastoma with
tumor occupying two-thirds of the eye with retinal de-
tachment and that the only option at this advanced stage
was enucleation.

The majority of cases (87.5%) alleged insufficient in-
tervention, including failure to diagnose or misdiagnosis,
resulting in disability or death. Of these cases, 46.2% re-
sulted in payments to plaintiffs.

Three cases (18.8%) were related specifically to surgi-
cal interventions. None of these cases resulted in pay-
ments to plaintiffs. In 1 case, the plaintiff alleged that fail-
ure to diagnose basal cell carcinoma in the lateral canthus
delayed diagnosis sufficiently to require more extensive
resection than would have initially been required and that
this extensive resection resulted in preventable loss of vi-
sion. Although orbital invasion of basal cell carcinoma is
rare, canthal lesions are associated with a higher risk [20].

Ocular oncology represented a small portion of mal-
practice in ophthalmology; however, rates of defendant
verdicts and plaintiff payment amounts were similar to
those found in the WestLaw® database for ophthalmol-
ogy as a whole. The overall rate of plaintiff jury verdicts
across all subspecialties in ophthalmology in this series
was 29.6%, compared to 30.0% for ocular oncology. The
median plaintiff award for all of ocular oncology was USD
659,606, compared to USD 568,302 across all subspecial-
ties.

Discussion

Ocular oncology represented 1.5% of all ophthalmol-
ogy cases in the database, which is similar to the 1.2% (12
cases) reported in a study of ophthalmology malpractice
from England’s National Health Service Litigation Au-
thority database [21]. Unlike other subspecialties in oph-
thalmology, in the present analysis, every case in this
analysis resulted in either blindness or premature death,
highlighting both the importance of prompt diagnosis
and treatment of ocular malignancies as well as actively
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screening for malignancies. In some cases, the delay in
diagnosis was several years, highlighting the inherent dif-
ficulty in diagnosing cancers in and around the eye. Be-
cause ocular malignancies can involve the orbit, the eye
itself, and adnexal structures, it is imperative that a full
exam is performed to evaluate each of these areas, espe-
cially because patients are more likely to present to a com-
munity ophthalmologist than an oncology subspecialist.

Uveal melanoma was the most common reason for lit-
igation in this study. Ocular melanoma is rare. It accounts
for 3-5% of all melanomas diagnosed in the United States,
with an incidence of 4.3-5.1 per million individuals [22,
23]. A European study found similar incidence results
that varied with latitude from a low of <2 per million in
Spain and southern Italy to a high of >8 per million in
Norway and Denmark [24]. Uveal melanoma accounts
for 85% of ocular melanoma and is the most common
primary intraocular malignancy among adults [22, 23, 25,
26]. The majority of uveal melanoma originates in the
choroid (90%), while origin in the ciliary body (7%) or iris
(2%) is less common [25, 26]. Prognosis depends on a
number of factors, including age and sex, tumor diame-
ter, ciliary body involvement, and cytomorphology and
genetics [27]. We recommend that careful examination of
the eye and adnexal structures be undertaken, especially
in patients at higher risk, and careful follow-up of choroi-
dal nevi.

Two cases were related to failure to promptly diagnose
sebaceous cell carcinoma, which represents 5% of eyelid
malignancies [28]. This rare eyelid malignancy can dem-
onstrate aggressive local and metastatic behavior and re-
quires a high index of suspicion to diagnose. It has his-
torically been associated with delays in diagnosis, result-
ing in high morbidity and mortality because it has the
potential to masquerade as other conditions [28, 29].
When there is a high index of suspicion, an excisional or
incisional biopsy is required as prompt diagnosis can pre-
vent orbital spread and the development of metastatic
disease [28].

Retinoblastoma, responsible for 2 cases, has an inci-
dence of 1 in 15,000-20,000 live births [30]. Leukocoria,
uveitis, or misalignment in children should prompt oph-
thalmologists to evaluate for retinoblastoma and docu-
ment examination findings clearly. Although the 5-year
survival rate is >90% in developed countries [31], treat-
ment can result in significant disfigurement if not caught
early. For these reasons, special care should be taken to
fully evaluate children, especially when parents report
seeing changes in a child’s eye color or reflectance.
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The importance of obtaining proper informed consent
is paramount both in terms of ensuring that patients un-
derstand the risks, benefits, and alternatives to interven-
tions and procedures and also for the practical purpose of
reducing malpractice risk due to improper or inadequate
consenting processes [32]. The informed consent process
should serve to educate patients not only about the risks
of the intervention planned, but also the risks of nonin-
tervention [33, 34]. Similarly, patients should understand
the importance of returning for follow-up visits and
should be informed of the possible consequences of not
following the recommended follow-up schedule. If pa-
tients choose nonintervention or do not adhere to the rec-
ommended schedule, this should be thoroughly docu-
mented in the medical record. Documenting patients’
failure to return to the clinic is important when cases are
brought to trial, which has been documented previously
[12]. Additionally, patients should be informed of the
possibility that surgical plans may shift intraoperatively,
a discussion which may have prevented at least 1 case in
this series. Ensuring that patients understand these risks
increases patient satisfaction and informs patients’ expec-
tations [32, 34].

The majority of the literature published on litigation
in ophthalmology has come from claims databases that
provide comprehensive data from a single insurer [14, 18,
35-37]. WestLaw®, however, is a database of settlements
and verdicts from a variety of insurers, which may present
a more global picture of litigation in ophthalmology. As
we have stated in other reports [11, 12], potential limita-
tions include changes in clinical practice over time, in-
cluding new technology allowing more precise diagnosis
and management, and changing patient and physician
demographics and cultural values. Additionally, West-
Law® does not include out-of-court settlements and
dropped cases, and it has been said that up to 85% of cas-
es never make it to trial [35]. Finally, the level of detail
available for cases varies, and in some cases, additional or
clarifying information was not available. In some cases,
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