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Criminal Justice Barriers to Treatment of Opioid
Use Disorders in the United States: The Need for
Public Health Advocacy

Expanding access to treatment
of opioid use disorder (OUD) is
central to addressing the US
overdose mortality crisis.
Numerous barriers to OUD
treatment are encountered in
criminal justice institutions and
processes, with which people
with OUD are disproportion-
ately involved. OUD treatment
access is severely limited in US
corrections facilities, with few
exceptions. Drug treatment
courts, which in principle pro-
vide court-supervised treat-
ment as an alternative to
prison, have also unduly limited
treatment options, particularly
medication-assisted treatment.
The voice and expertise of
health professionals are ur
gently needed to remove these
barriers and ensure that crimi-
nally accused persons are sys-
tematically linked to the care
they need. (Am J Public Health.
2019;109:419-422. doi:10.2105/
AJPH.2018.304852)
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n the midst of a declared public

health emergency of opioid
overdose mortality in the United
States, there is a strong consensus
among public health authorities
and professionals that readily ac-
cessible treatment of opioid use
disorder (OUD) must be central to
the national response. Receiving
adequate treatment of OUD in
criminal justice institutions is often
impossible, which is a matter of
grave concern because people with
OUD are disproportionately likely
to be involved with the criminal
justice system.1 Moreover, those
in the criminal justice system are
likely to suffer more severe OUD
than others living with the dis-
order." National priorities for
expanding treatment, such as the
Department of Health and Human
Services’ plan,” do not always in-
clude attention to the criminal
justice system. The voice and ex-
pertise of health professionals are
urgently needed in policy consid-
erations of this matter.

In the United States, people
convicted of nonviolent, minor
drug infractions, including simple
possession, can face lengthy
prison sentences and sometimes
extended pretrial detention.
National survey data from 2015
to 2016 indicated that more than
half of people with OUD linked
to prescription opioids reported
some involvement with the
criminal justice system.' As of
2016, there were an estimated
81900 persons in federal prison
for drug-related offenses (47%
of the federal prison population)

and 197 200 in state prisons
(about 15% of the state prison
population).” In addition, an es-
timated 171 000 persons were
in municipal or county jails for
drug-related offenses, including
pretrial detainees.* There are

no recent estimates of the pro-
portion of these persons who suffer
from OUD. A government survey
from 2007 to 2009 concluded that
58% of people in state prisons and
63% of sentenced persons in jail
had some substance use disorder.”
At that time, 16.6% of state
prisoners and 18.9% of sen-
tenced persons in jail identified
themselves as regular users of
heroin or other opioids. There is
little reason to think that these
figures are lower in 2018.

The current policy environ-
ment is not favorable to major
diversion away from custodial
sentences for people accused or
convicted of drug crimes, even if
they suffer from OUD. In the
second Obama term, the De-
partment of Justice made efforts
to eliminate mandatory mini-
mum prison sentences for minor
drug offenses in the federal sys-
tem.® The federal FIRST STEP
Act (H.R. 5682) passed in late
2018 offers limited reduction of

mandatory sentences for certain
federal drug offenses, but it does
not apply to state laws, under
which the large majority of drug
convictions in the US are made.” A
number of US states continue to
incarcerate people for nonviolent
drug offenses at a high rate in spite
of evidence that incarceration is not
associated with lower incidence of
drug-related crime.”

It has long been understood
that the period immediately fol-
lowing release from prison is a
moment of especially high risk
of overdose.” Forced abstinence
or near abstinence during in-
carceration may diminish physi-
ological tolerance to opioids,
making overdose risk acute upon
reexposure after release. Although
provision of medication-assisted
treatment (MAT) during in-
carceration and link to treatment
after release can reduce this risk,
these services are rarely available
in the United States."”

TREATMENT ISSUES

Indeed, the prospects for re-
ceiving any treatment of OUD in
federal or state prisons or local
jails in the United States are
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generally poor. Federal prisons
may offer methadone for de-
toxification, but as a matter of
policy they offer methadone
as MAT only to pregnant
women.'" They do not offer
buprenorphine treatment at all.
In 2018, the president called for
routine screening of federal
prisoners for OUD and for
linking those who need it to
treatment, but only with nal-
trexone upon release; there was
not a call for expansion of other
treatment choices in the criminal
justice system.12 Treatment op-
tions in the state prison systems
are variable and partial. Only
one state (Rhode Island) offers
methadone, buprenorphine, and
naltrexone to prisoners; one state
(Hawaii) offers methadone and
buprenorphine; in 16 states, at
least some prisons or jails offer
naltrexone only, and then often
with restrictions as to population
(e.g., pregnant women only) or
only at the time of release."”
The failure to provide MAT
to people in the custody of the
state does not accord with in-
ternational standards and guide-
lines. UN member states have
long agreed to the principle that
people in prison and pretrial
detention have the right to the
same range of health services as
those oftered in the commu-
nity.'* The World Health Or-
ganization (WHO) recommends
MAT in detention settings ex-
plicitly as an overdose prevention
measure.'”” WHO and the UN
Office on Drugs and Crime also
recommend that governments do
everything possible to ensure that
OUD is managed outside the
criminal justice system by making
maximal use of alternatives to
incarceration that facilitate access
to treatment, as allowed by law. '
Methadone and buprenor-
phine maintenance therapy,
administered orally daily, are
established evidence-based
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therapies for treating OUD.
Naltrexone, especially in the
extended-release form (XR-
NTX), is often preferred among
criminal justice decision-makers
in the United States, although the
clinical evidence for its effec-
tiveness for people with OUD is
weaker than for methadone and
buprenorphine. One reason for
this preference is that naltrexone,
an opioid antagonist, has no ad-
dictive potential and is unlikely to
be diverted to nonmedical use.'”
In 2018, a randomized controlled
study comparing XR-NTX with
buprenorphine found that pa-
tients had greater difficulty
initiating XR-NTX than
buprenorphine, causing many to
relapse.'® Those who were able
to overcome induction prob-
lems, however, had 24-week
treatment outcomes that were
similar to those of patients re-
ceiving buprenorphine. There
are no long-term clinical trials or
observational studies that evalu-
ate and compare the two drugs as
treatment options.

Subject matter experts and
stakeholders and at least one
US senator have expressed
concern about the marketing of
XR-NTX directly to criminal
justice officials, bypassing medi-
cal professionals, especially in
ways that undermine more
established therapies. In 2017,
Senator Kamala Harris (D, CA)
asked Alkermes, the manufac-
turer of the brand-name XR-
NTX Vivitrol, for details of the
marketing efforts that Harris said
had led Vivitrol sales to increase
from $30 million in 2011 to $209
million in 2016." Noting that
Alkermes had spent millions on
federal lobbying for Vivitrol,
Senator Harris warned that the
marginalization of “cheaper and
more thoroughly studied treat-
ments” would mean that the
national response would be sha-
ped more by the lobbying
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capacity of industry than by
medical science.'” Vivitrol,
which is administered by in-
jection once a month at a retail
cost of about $1300 to $1400
per injection,20 is far more
expensive than methadone and
buprenorphine.

Harris’ letter followed a 2017
open letter signed by 700 medical
experts on a similar topic to the
then secretary of health and hu-
man services, Tom Price.?! Price
had publicly promoted Vivitrol
by name and dismissed metha-
done and buprenorphine as
representing just another form
of addiction.?® The open letter
noted the large body of evidence
on the effectiveness of metha-
done and buprenorphine and the
danger of stigmatizing those
established treatments, which
have helped millions of people.

DRUG TREATMENT
COURTS: PART OF THE
SOLUTION?

Not all people with OUD
who are involved with the
criminal justice system go to
prison, or at least not directly.
Drug treatment courts (or “drug
courts”), usually county or mu-
nicipal bodies, are meant to offer
court-supervised treatment as an
alternative to incarceration for
cases where drug dependence is
deemed to be an underlying
determinant of the drug offense.
They are supported by the federal
government, as well as many state
and local governments, and are
seen as part of the response to the
opioid crisis.'> As of mid-2018,
there were over 3100 drug courts
in the 50 states.”” Rather than the
usual adversarial—defense versus
prosecution—process of regular
courts, drug courts offer pro-
grams “generally managed by a
multidisciplinary team including

judges, prosecutors, defense at-
torneys, community corrections
officers, social workers and
treatment service professionals.”*
These special courts should

in principle be a mechanism

for allowing someone accused
of a drug offense to avoid
prison and its limited treatment
options in favor of a clinically
sound treatment program over-
seen by the court.

In practice, the record of the
drug courts in ensuring access to
evidence-based OUD treatment
has been mixed. A 2013 survey of
103 drug courts in 47 states found
that although virtually all of the
courts had participants judged to
be living with OUD, only 47%
said that MAT was available to
those participants.”* Fifty-two
percent said that they did not
allow methadone as an option for
court-supervised treatment as a
matter of rules of the court, and
49% said it was not offered for
lack of methadone providers
in the area. With respect to
buprenorphine, 40% of re-
spondents said the court did not
permititand 41% cited the lack of
local providers. In 2017, a study
by Physicians for Human Rights
found that drug courts in three
states relied on persons not
trained in medicine for diagnosis
of OUD and that some judges
determined treatment plans
without consulting medical
professionals.?® In an earlier study
in New York State, treatment
providers bemoaned the ten-
dency of some drug court judges
to reject MAT out of hand be-
cause they saw it as “another form
of addiction.”?® In addition, it has
been found that in a number of
courts, people who are judged
to have “failed” treatment are
punished by incarceration, which
is unlikely to improve access to
treatment.”>’

Concerned about the denial
of MAT in drug courts, the
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Substance Abuse and Mental
Health Services Administration
(SAMHSA) in 2015 announced
that federal grant support would
not be available to drug courts
that deny MAT to “any appro-
priate and eligible client.”*®
SAMHSA also said that drug
courts could use up to 20% of this
grant support to purchase MAT
medicines for clients unable to
pay for them. Because many drug
courts receive considerable state,
county, and municipal funding,
the impact of this measure is not
clear. It is also not clear whether
the federal government will allow
drug courts to meet MAT stan-
dards by offering XR-NTX only.
A number of US cities have
adopted Law Enforcement
Assisted Diversion (LEAD), a
program that offers people
accused of drug infractions a
diversion from prosecution
that, unlike drug courts, is man-
aged outside the justice system.
Though not explicitly crafted as
an alternative to drug courts,
LEAD may be seen in that per-
spective. Pioneered in Seattle,
‘Washington, the LEAD program
enables police who encounter
drug infractions to divert the
accused person to “‘community-
based, trauma-informed care
systems,” recognizing that drug
infractions may be “driven
by unmet behavioral health
needs.”?” The services that are
offered can help people address
unstable housing, untreated
mental illness, and other de-
terminants of poverty and ex-
clusion. Unlike drug courts,
LEAD does not require people to
enter a guilty plea for the in-
fraction in question; they are not
automatically arraigned. Seattle’s
LEAD was run as a randomized
pilot for the first years to enable
comparisons between those
diverted to LEAD services and
controls managed normally in the
criminal justice system. LEAD
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participants were 58% less likely
than were controls to be arrested
several years after entering the
program.®” In an 18-month
follow-up, they were more likely
to be in stable housing and have
regular employment.’' As of July
2018, LEAD programs were
operational or on the verge of
being launched in 30 cities in 17
states.”” Other cities are explor-
ing the program for the future.

CONCLUSIONS

Many people with OUD will
continue to be involved with the
criminal justice system in the
United States, whether in cor-
rections facilities, on probation or
parole, or in drug courts. Crim-
inal justice involvement is a
barrier to treatment of OUD in
that prisons, jails, and pretrial
detention facilities rarely offer
any—Ilet alone the optimal—
treatments, and many drug courts
limit MAT.

Medical and health profes-
sionals have the expertise and
credibility that position them
well as advocates for measures
that would reduce impediments
to OUD treatment in the crim-
inal justice system. In particular,
their advocacy voice is needed
toward the following objectives:

¢ Ensuring that health policy-
makers and practitioners in
state, county, and municipal
corrections agencies have ac-
cess to training, information,
and support to enable them to
introduce at least the range of
OUD treatments that are
available in the general
population.

¢ Improving access to all proven
forms of OUD treatment
through drug courts, in-
cluding ensuring that there are
adequate numbers of MAT
providers for drug courts who

can work with drug court staff
to ensure that treatment op-
tions and plans are imple-
mented with the approval of
medical personnel.

¢ Ensuring that promotion and
use of XR-NTX do not un-
dermine access to methadone
and buprenorphine in drug
courts or other treatment
settings.

* Reducing prison sentences
and use of pretrial detention
for minor, nonviolent drug
offenses.

¢ Exploring the LEAD program
and other efforts to link
criminally accused people
with OUD systematically to
the health and social services
they need.

All of these measures would
contribute to reducing important
barriers to OUD treatment and
thus to reducing the risk of
overdose mortality. None is
likely to be achieved without
strong and authoritative public
health advocacy. AJPH
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