
Paraphernalia Laws, Criminalizing Possession and
Distribution of Items Used to Consume Illicit
Drugs, and Injection-Related Harm

The United States remains in the

grip of an unprecedented epidemic

of drug-related harm. Infections of

HIV, hepatitis C, and endocarditis

related to lack of access to new

syringes and subsequent syringe

sharing among people who inject

drugs have increased alongside a

surge in opioid overdose deaths.

Overwhelming evidence shows

that using a new syringe with every

injection prevents injection-related

blood-borne disease transmission.

Additionally, there is promising re-

search suggesting that the distri-

bution of fentanyl test strips to

people who inject drugs changes

individuals’ injectiondecisions,which

enables safer drug use and reduces

the risk of fatal overdose. However,

laws prohibiting the possession of

syringes and fentanyl test strips

persist in nearly every state.

The full and immediate repeal

of state paraphernalia laws is both

warranted and needed to reduce

opioid overdosedeath and related

harms. Such repealwould improve

the health of people who inject

drugs and those with whom they

interact, reducing the spread of

blood-borne disease and fatal over-

dose associated with infiltration of

illicitly manufactured fentanyl into

the illicit drug supply. It would also

free up scarce public resources

that could be redirected toward

evidence-based approaches to re-

ducing drug-related harm. (Am J

Public Health. 2019;109:1564–1567.

doi:10.2105/AJPH.2019.305268)
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The United States remains in
the grip of an unprecedented

epidemic of drug-related harm.
In 2017 more than 70 000
Americans were killed by drug
overdose, surpassing the num-
ber lost in any year during the
height of the HIV/AIDS crisis.1

Alongside the surge in overdose
deaths, infections related to lack
of access to new syringes and
subsequent syringe sharing
among people who inject drugs
(PWID) have increased, with
Indiana, Kentucky, Massachu-
setts, and Ohio all experiencing
recent injection-related HIV
outbreaks.2–4 Hepatitis C in-
fections, which overwhelmingly
result from use of shared sy-
ringes, have increased every year
for nearly a decade.5 Simulta-
neously, cases of injection-
related endocarditis have been
rising nationwide.6

Law can serve as both a barrier
to and facilitator of evidence-
based interventions. The United
States has made substantial
progress in recent years reducing
barriers to the opioid overdose
reversal medication naloxone
and taken incremental steps to
expand access to opioid agonist
therapy with methadone and
buprenorphine, actions that are
helping to reduce the toll of
preventable opioid-related death
and disability.7,8 However, de-
spite continued rhetoric that the
country cannot “arrest its way out
of the problem” of drug-related
harm, governmental attention
continues to focus on criminal

justice-oriented approaches to
the ongoing epidemic.

State paraphernalia laws,
which criminalize the possession
and distribution of items used to
consume illicit drugs, are perhaps
the most indefensible of these
unnecessary and harmful legal
barriers. Nearly all state para-
phernalia laws are based on
model legislation developed by
the federal Drug Enforcement
Administration in 1979, which
defines drug paraphernalia as in-
cluding any item used, intended
for use, or designed for use in
producing, testing, storing, or
consuming controlled sub-
stances. These laws criminalize
the distribution of syringes
and other drug paraphernalia
to PWID and subject PWID to
arrest and prosecution for pos-
sessing these items.

Paraphernalia laws persist in
nearly every state despite over-
whelming evidence that using a
new syringe with every injection
prevents injection-related blood-
borne disease transmission and
qualitative research suggesting
that the distribution of fentanyl
test strips (FTSs) to PWID
changes those individuals’

injection decisions, enabling safer
drug use and potentially reducing
the risk of fatal overdose.9–11

Repealing paraphernalia laws
would improve the health of
PWID and those with whom
they interact, reducing the spread
of blood-borne disease and de-
creasing overdose risk. Such action
would also free up scarce public
resources that could be redirected
toward evidence-based approaches
to reducing drug-related harm.

STERILE SYRINGE
ACCESS

Injection drug use is not, in
and of itself, a risk factor for HIV,
hepatitis C, infective endocardi-
tis, or other blood-borne illness.5

Rather, the increased risk of in-
fection associated with injection
drug use is almost wholly from
the sharing of injection equip-
ment between an individual
with an active infection and an
uninfected person.

Increased access to new sy-
ringes is extremely effective in
reducing the spread of HIV and
hepatitis C among PWID. In-
deed, in 2000, then US surgeon
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general David Satcher released an
extensive report concluding that
syringe access programs (SAPs)
reduce HIV incidence without
encouraging the use of illegal
drugs, a finding that numerous
studies from the United States
and other countries have since
replicated.11–14 Changes in laws
allowing SAPs have had a mea-
surable public health impact. In
New York City, for example,
passage of a law that permitted
SAPs to operate legally was as-
sociated with a reduction in HIV
prevalence from 54% to 13% and
hepatitis C prevalence from 90%
to 63% among PWID.15

Increased access to new sy-
ringes is also cost effective: every
dollar spent improving syringe
access can save more than seven
dollars in avoided HIV treatment
expenses alone.16 Although less
research exists on hepatitis C–
related cost reductions, reduction
in hepatitis C transmission from
increased access to sterile syringes
would almost certainly reduce
hepatitis C treatment costs,
which now exceed six billion
dollars annually in the United
States.14,17

The continued prioritization
of criminal justice approaches
over health promotion efforts
increases the probability that
PWID will share injection
equipment and inject in un-
sanitary conditions because of
lack of injection supplies and fear
of police action.18,19 Although
approximately half the states have
modified their paraphernalia laws
to permit some form of non-
pharmacy syringe access, typically
in the form of SAPs (sometimes
referred to as needle or syringe
exchange programs), these
changes are insufficient to ensure
access to new injection equip-
ment and often require SAPs to
operate in a manner that dra-
matically and unnecessarily limits
their reach and effectiveness.

For example, in Ohio, only a
board of health may establish an
SAP, and only after first consul-
ting with local law enforcement,
prosecutors, and elected repre-
sentatives. Individuals obtaining
sterile syringes receive protection
from criminal prosecution for
paraphernalia possession only if
they remain within 1000 feet of
the SAP facility and carry docu-
mentation verifying their partic-
ipation. Kentucky authorizes
health departments to operate an
SAP only with the consent of the
local board of health as well as the
governing body of both the city
and the county in which the
exchange would operate, turning
what should be a public health
decision into a political one. In
addition, state law provides that
items exchanged are not illegal
drug paraphernalia only while
at the exchange location; in-
dividuals who receive syringes
and other injection equipment
are not provided any protection
from arrest or prosecution once
they leave the exchange site.

Indiana law imposes even
more draconian restrictions,
prohibiting an SAP from oper-
ating unless an injection-related
epidemic of hepatitis C or HIV
is already under way, a public
hearing has been conducted, and
either the local government ap-
proves the program or the state
health commissioner declares a
public health emergency (Table
1). A licensed physician, physi-
cian assistant, or registered nurse
must oversee the program, which
may not use state funds to pay for
syringes. Although the law au-
thorizing SAPs expires in 2021, a
contemporaneously enacted law
that upgrades unlawful possession
of syringes from a misdemeanor
to a felony is permanent. These
variations in the laws authorizing
SAPs reduce their efficacy. For
example, a recent study showed
that congressional action that

removed a prohibition on the use
of government funds to distribute
new syringes inWashington, DC,
resulted in a 70% decrease in
HIV cases compared with the
number of projected cases with-
out the legal change.20

These approaches, whereby
access to sterile syringes is un-
necessarily limited or an epidemic
must already be underway before
proven prevention measures may
be implemented, do not reflect
evidence-based practice. Two
separate modeling studies dem-
onstrated that an earlier andmore
robust response to the HIV
outbreak in Scott County, Indi-
ana, could have prevented at least
150 infections, reducing inci-
dence by more than 90%.21,22

FENTANYL TEST
STRIPS

Much of the recent increase in
opioid-related overdose results
from the infiltration of illicitly
manufactured fentanyl into the
street drug market, which dra-
matically increases the risk of fatal
and nonfatal overdose.23 These
fentanyl analogs are significantly
more potent than heroin and
are often indistinguishable
from heroin and other drugs
to the naked eye. To reduce
fentanyl-associated overdose risk,
a number of governmental and
nongovernmental organizations
—many operated by PWID—
have begun distributing FTSs to
PWID to increase their knowl-
edge of the drugs that they use
and enable informed decision-
making to reduce overdose risk.
These strips, similar to urine
pregnancy or rapid strep test
strips, quickly signify the pres-
ence of fentanyl and many fen-
tanyl analogs.

Promising early evaluations of
these programs demonstrate that

PWID are both willing and able
to use knowledge gained from
FTSs to reduce overdose risk.9 A
recent survey of PWID in North
Carolina reported that more than
four in five PWID who received
FTSs used the strips to test their
drugs before consumption. Fur-
thermore, PWID who obtained
a positive FTS test result were
five times more likely to report
changes in drug use behavior than
were those with a negative re-
sult.9 A Rhode Island survey
revealed similar changes in
risk-reduction activities. In that
study, a positive FTS result was
significantly associated with
reporting a positive change in
overdose risk behavior between
baseline and follow-up, with
approximately 45% of PWID
reporting using a smaller amount
of the drug and approximately
42% reporting using it more
slowly.10,24

Paraphernalia laws in most
jurisdictions, which prohibit the
possession of equipment for test-
ing illicit drugs, render the distri-
bution of FTSs to PWID arguably
illegal. Although jurisdictions
generally do not enforce these
laws for the possession or use of
FTSs, the ever-present possibility
of arrest and prosecution can
discourage individuals from
using this promising intervention
to reduce overdose-related harm.
The ambiguous legal status
of FTSs may also affect the
ability of governmental and
nongovernmental organiza-
tions to use grant funds to pur-
chase and distribute them to
PWID.

SOLUTION: REPEAL
PARAPHERNALIA
LAWS

Paraphernalia laws contribute
to the spread of infectious diseases
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and prevent PWID from utilizing
services to reduce risk of fatal and
nonfatal overdose. These laws
undermine the health and safety
of affected communities, and,
like most drug-related laws, their
enforcement falls disproportion-
ately on people of color.19 Lim-
ited exceptions that permit the
dispensing of syringes via SAPs do
not increase access to other in-
terventions such as fentanyl
testing and, in many cases, do not
affect the legality of distributing
or possessing devices to prepare,
smoke, or snort drugs, which are
also potential sources of blood-
borne disease transmission.25

These limitations also contribute
to legal uncertainty among both
PWID and law enforcement of-
ficials, as the legal status of pos-
sessing or using a syringe varies
based on where an individual
acquired it. In many states with

SAP laws, an individual may
lawfully possess or use a syringe
obtained from an approved SAP
but faces potential arrest and
prosecution for possessing or
using the exact same type of sy-
ringe obtained elsewhere.

It is unconscionable that,
nearly two decades after the US
surgeon general determined that
improved access to syringes
would benefit public health
without negatively affecting
public safety, preventable
blood-borne infections are in-
creasing because of restrictions on
syringe access. The continued toll
of opioid overdose deaths and
related harms both warrants and
necessitates the full and imme-
diate repeal of state paraphernalia
laws.

However, merely repealing
state paraphernalia laws will
not fully address their negative

consequences. States should take
additional steps, including fully
funding harm-reduction pro-
grams; prohibiting local re-
strictions on drug paraphernalia
possession, use, and distribution;
and preventing local govern-
ments from interfering with the
operation of SAPs through dis-
criminatory land use policies
or nuisance laws, as recently
occurred in Orange County,
California. States should also
automatically nullify past con-
victions for drug paraphernalia
offenses, similar to actions taken
in several jurisdictions to down-
grade or expunge convictions for
many cannabis-related offenses.

There are significant differ-
ences in substance use by age,
gender, race, ethnicity, socio-
economic status, and type of drug
use, which further compound
the public health effects of

paraphernalia laws. Although
increased access to harm-
reduction services such as SAPs
and FTSs remain critical to
addressing the current epidemic,
more expansive action is needed
to address the many underlying
social and environmental de-
terminants of substance misuse,
addiction, and access to care for
PWID. These determinants in-
clude lack of stable housing
and safe places to use drugs,
childhood trauma, economic
inequality, structural discrimi-
nation and racism, toxic stress,
social isolation, and lack of access
to quality education. Finally,
states should remove criminal
penalties associated with the
possession of illicit drugs in favor
of diversion to evidence-based
treatment and the provision of
health and social services, as
appropriate.

TABLE 1—Characteristics of Syringe Access Program Restrictions in Indiana, Kentucky, and Ohio: 2019

State: Eligible Operators Approval Requirements Other Requirements and Limitations

Indiana: local health department, city

or town, nonprofit organization

A local health officer or executive director must declare A physician, physician assistant, or registered nurse must provide

oversight.

State agencies may not provide funds to purchase or acquire

syringes for distribution.

A program may not operate for > 2 y unless renewed by the local
legislative body or state health commissioner.

Legislation authorizing programs expires July 1, 2021.

A hepatitis C or HIV epidemic exists,

The primary cause of transmission is intravenous drug use, and

A syringe access program is a medically appropriate response.

The relevant legislative or executive body must conduct a public

hearing and either

Approve the program or

Request the state health commissioner declare a public health

emergency and approve the program.

Kentucky: local health department Local health department must obtain approval from the board of

health and legislative bodies in

Immunity applies only while at the exchange location.

Any city in which the program would operate, and

Any county in which the program would operate.

Ohio: board of health Before starting syringe access programs, board of health must

consult with

Program location subject to local zoning restrictions.

Protection from criminal prosecution for possession of syringes

limited to participants who

Are within 1000 feet of a program facility and

Possess documentation from the program verifying the

individual’s participation.

Law enforcement representatives and prosecutors,

Community addiction service providers,

Persons recovering from substance use disorder,

Relevant private nonprofit organizations,

Residents,

The applicable board of alcohol, drug addiction, and mental

health services, and

Representatives selected by the city, village, or township

governing body.
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Law enforcement and other
governmental officials correctly
state that we cannot arrest our
way out of the current crisis of
drug-related harm. Applying that
maxim to the lowest-hanging
fruit in the drug law tree—the
repeal of paraphernalia laws—is
long overdue.
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