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Abstract

Background In gestational surrogacy, a woman incubates an embryo to which she is not genetically related. Genetic distance
from both her and the commissioning parents is increased further when donor gametes are employed. Ethical implications vary
depending on the extent to which the parents and surrogates share genetic material with the produced child.

Purpose This paper seeks to address two primary questions: What do selected ethical frameworks tell us of (1) the relationship
between genetic motherhood, gestational motherhood, social motherhood, and marital fidelity? And (2) the effects of gestational
surrogacy and gamete donation on our understanding of lineage and heritability?

Methods Current literature and thought on these questions were considered through the classical ethics lenses of religion, the
adoption standard, and Western liberalism.

Results A genetic link between the parents and the child serves to simplify the adoption process (if one is required) and supports a
family’s desire to resemble as much as possible a traditional biological family, thus providing a minimum set of challenges to
religious or conservative hesitations.

Conclusion Inasmuch as gestational surrogacy, with or without donor gametes, is tolerated in a variety of ethical contexts; the

basis of its acceptance may be the Western liberal celebration of contractual agreement.

Keywords Surrogacy - Ethics - IVF - ART

Introduction

The act of women offering their wombs to clients for the
purposes of creating babies is now a global commercial phe-
nomenon estimated to be worth anywhere from $US2.3 bil-
lion [1] to $US6 billion [2] annually. Surrogates, or as many
prefer “gestational carriers,” are one of a pantheon of services
lumped under the broad heading of assisted reproductive tech-
nologies (ARTSs), and are usually accompanied by additional
services, such as in vitro fertilization (IVF), intracytoplasmic
sperm injection (ICSI), and pre-implantation genetic diagnosis
(PGD). While ARTs are new and technologically sophisticat-
ed, surrogacy in practice and as a concept has been with us for
thousands of years. It is mentioned in the Book of Genesis
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(16—18) in the story of Sarah and Abraham, in which the
servant Hagar was solicited to carry the couple’s baby, since
Sarah could not conceive. It is claimed that as far back as the
first century, Jewish philosophers considered the possibility of
human insemination by artificial means [3]. The first true hu-
man artificial insemination took place in 1884 [4], while the
first surrogacy legal contract was drawn up by lawyer Noel
Keane in 1976, and the first compensated surrogacy agree-
ment achieved in 1980 [5].

Up until the arrival of IVF, all surrogacy transactions in-
volved a surrogate mother who provided both the egg and the
womb in which the fertilized embryo would mature. This was
accomplished using the technique of intra-uterine insemina-
tion (IUI). This is called “traditional surrogacy” or sometimes
“ovum surrogacy,” since both the surrogate’s womb and her
ovum are used. With IVF came the ability to create an embryo
in a petri dish from the egg of the commissioning woman,
leading to the service we call “gestational surrogacy,” or that
some call “gestational motherhood,” in which the surrogate
bears no genetic relationship to the child she carries. Some
theorists suggest that a gestational carrier is a “substitute
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mother,” bearing a child for another woman who is subse-
quently seen as the “real” (social and legal) mother [6].

Today, the laws surrounding the provision of ARTs, the
permissibility of surrogacy, which women are prohibited from
providing or receiving the service, whether cross-border ges-
tational services are tolerated, and indeed whether gestational
carriers can be paid for their service vary globally [7].

As technologies become cheaper, more effective and
efficient, legal, and ethical wrinkles are manifesting with
increasing frequency. While traditional surrogacy has been
part of the human story for some time, enriching to some
extent our impressions of family, inheritance, and parent-
age, the advent of gestational surrogacy, has complicated
this already tenuous understanding. Ethical issues abound,
of course, and ancient modes of wisdom struggle to answer
questions emerging from this new technology and mode of
being. Uncertainties relevant to the gestational surrogacy
phenomenon are manifold, and cover ground from whether
paid surrogates is exploited [8], and whether commercial
surrogacy is akin to baby selling [9], to whether ART is
morally justifiable in a world with multitudes of orphans
seeking parents and homes [10].

Our new era of complicated reproductive rights separates
motherhood from pregnancy, sex from reproduction, and
introduces third and even fourth parties into a family crea-
tion process that was mostly the domain of private couples
[11]. Lineage and family identity have been mainstays
throughout human history, regardless of social class, wheth-
er as practical guidelines for the cross-generational transmis-
sion of power and property or as qualitative context for
developing personal identity. Parenthood has also been a
fundamental aspect of the human life identity, with paeans
to motherhood in particular immortalized in art, culture, and
in how many people still view their roles, powers, and iden-
tities. The new reproductive technologies have complicated
these identity mainstays, and ancient ways of thinking are
inconstant in their capacities to navigate this new complex-
ity. With respect to the specific scenario of gestational sur-
rogates who, by definition, incubate embryos to whom they
are not biologically related, on behalf of commissioning
clients who or may not be related to those embryos, two
questions have percolated to the fore: What do selected
ethical frameworks tell us of (a) the relationship between
genetic motherhood, gestational motherhood, social mother-
hood, and marital fidelity? and (b) the effects of gestational
surrogacy and gamete donation on our understanding of
lineage and heritability?? This paper explores the current
thought on these questions, as viewed from the classical
ethics lenses of religion, the adoption standard, and
Western liberalism. This is done with a tacit understanding
that individuals do not necessarily abide by theological dic-
tates and directives, but are rather guided by laws, social
norms, and personal drives and moralities.
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Religious perspectives

ART abuts issues of life, death, identity, sex, and family: the
traditional battlefields of the world’s great religions. When
contemplating the ethics of ART in general, and of types of
surrogacy in particular, reference to the depths of historical
religious thought on the matter is obligatory. While humanity
has hundreds of religions, each has a specific viewpoint con-
tributing to our grander understanding of the ethics of ART
and surrogacy within various cultural and epochal contexts;
below is a presented summary of the perspectives only of six
major religions. The conflicted thoughts reflected in these re-
ligions’ struggles with modern bioethics are not conclusive or
indeed directive, but rather are merely indicative of the larger
morass of ethical concerns affecting a universal human (and
largely secular) contemplation of the issues.

Catholicism

As Pope Paul VI stated in his encyclical Humanae Vitae, “The
transmission of life is a most serious role in which married
people collaborate freely and responsibly with God the crea-
tor.” [12]. Similarly, paragraph 2376 of the Catechism of the
Catholic Church states that “Techniques that entail the disso-
ciation of husband and wife, by the intrusion of a person other
than the couple (donation of sperm or ovum, surrogate uterus),
are gravely immoral” [13]. Given this demand for the preser-
vation and “transmission” of human life, especially within the
confines of a marriage, it is arguable that the Catholic tradition
would err on the side of the promotion of any practice that
creates and preserves such life, up to and including the com-
mission of gestational surrogacy. On its face, gestational sur-
rogacy could be seen as yet one more vehicle for the creation
of human life; and in most cases, it is done to help the expan-
sion of family of married couples. But the Church does not see
it that way.

Indeed, the Church’s 1987 document Donum Vitae con-
cerned itself with the morality of modern fertility procedures.
It expresses that some approaches are moral, while others are
not, mostly because they “do harm” to the dignity of the per-
son and to the institution of marriage [14]. In vitro fertiliza-
tion, which is a necessary component of gestational surrogacy,
was deemed in the document to be immoral, in large part
because the technology obviates the necessity for the sexual
act, which is seen as a sacred aspect of the marital bond [14].

In vitro fertilization combined with surrogacy can produce
children that are or are not genetically related to the commis-
sioning parents, depending on the choice of gametes. Leaving
aside the Church’s perceptions of the morality of IVF, once a
child is thus produced, its disposition must be considered
within a larger ethical framework. Certainly, the Catholic tra-
dition has historically shown no objection to the adoption of
unrelated children. After all, Catholic institutions have long
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been involved in the rescue and placement of foundlings, or-
phans, and relinquished children [15]. Thus, advocating for
the placement of existing embryos, which the Vatican has
stated that must be treated as human beings, is consistent with
traditional Catholic teaching. Indeed, Dr. Janet Smith argued
that gestational surrogacy can be seen as virtuous in the
Catholic tradition, depending on the situation. She offered
the example of a woman gestating the embryo of her sister
who is being treated for cancer, and who therefore cannot
carry the embryo herself without exposing it to harmful radi-
ation [16]. It should be clear, though, that Dr. Smith is refer-
ring specifically to embryo adoption, “outside of [the context
of] the in vitro situation,” i.e., resulting from natural concep-
tion, which is not possible in most cancer treatment situations.

The disposition of embryos is another matter, however,
with much having been written on the ethics of embryo
adoption in the Catholic tradition. In the USA alone, there
are likely half a million frozen embryos, with about 90% of
them in use by the couples who commissioned their creation
[17]. While the Donum Vitae states that an embryo must be
treated as a person [18], the follow-up Dignitas Personae
[19], which sought to offer more direction on ART matters,
called embryo adoption “a situation of injustice which in
fact cannot be resolved.” In support of this more conserva-
tive Papal view was given by Rev. Tadeusz Pacholczyk,
who saw surrogacy as a challenge to spousal rights. If an-
other man’s sperm has impregnated a woman who is not his
wife, then that woman (the surrogate) and her husband have
had their spousal rights of biological intimacy violated [14].
In other words, the gestational surrogacy process itself, by
virtue both of the embryo having been created by at least
one gamete external to the surrogate’s marriage, violates the
integrity of that marriage in the eyes of the Church. And, in
one author’s opinion, “the Roman Catholic Church regards
the indissoluble unity of marriage as the only setting worthy
of truly responsible procreation” [20].

Flowing from the Catholic veneration of marriage-centered
family, “fidelity involves acknowledgement by spouses that
they become parents only through one another” [20]. While
such a view of fidelity is flexible in regards to adoption, where
a child is seen to be rescued from abandonment, it seems
circumspect with respect to gestational surrogacy, where a
third party intervenes in the sanctity of marital procreation.
Conservative Catholic thought, then, would largely disap-
prove of gestational surrogacy as an intrusion into the sanctity
of marriage. But when such a child is produced, its adoption
by the commissioning couple would then likely be seen as
moral act, so long as the surrogate is perceived to have “aban-
doned” the baby and thus her maternal responsibilities.
Whether or not the parents or the surrogate are genetically
related to that child is irrelevant in cases of abandonment.

The Church’s strong opposition to IVF and surrogacy, it
seems, is at least partially grounded in its view of motherhood

as sacrosanct. The desire to avoid conflicted views of maternal
identity flows from a general disapproval of any third party
involvement or interference in the sanctity of the marital sex-
ual and reproductive relationship. Matters of lineage do not
arise in a strictly Catholic analysis.

Other Christian denominations

While IVF is not accepted by the Vatican, it may be practiced
by Protestant, Anglican, and other denominations of
Christianity [20]. Flowing from the Reformation of 1517,
Protestantism and its heirs, including fundamentalist
Evangelicals, differ from their Catholic roots in ways relevant
to the present thesis, with respect to the absolutism of the
Bible and provision of the central moral authority of the
Papacy. According to some Christian theorists, “ownership
of a child is contrary to the child’s dignity and nature. For this
reason, the child has the right... to be the fruit of the specific
act of conjugal love between his/her parents” [20]. Lacking
the central Papal authority of Catholicism, other Christian de-
nominations express a wider diversity of viewpoints. Some
encourage surrogacy, arguing that fertility “is a blessing to
be shared” [21]. Others point to Psalm 127:3 (“Behold, chil-
dren are a heritage from the Lord, the fruit of the womb a
reward”), which they interpret as the Bible dictating that chil-
dren are a gift, not a right.

One Christian ethicist offers “Surrogacy risks blurring the
child’s identity, disrupts the natural links between marriage,
conception, gestation, birth and the rearing of the child” [22].
This is a disapproving view of the practice, regardless of
whether the commissioning parent is genetically related to
the produced offspring. The “blurring of identity” is sugges-
tive of a weakening of lineage, though this is not an overtly
stated criticism.

As with all of the faiths and philosophies explored in this
treatment, with Christianity, there is a diversity of perspec-
tives with respect to ART and surrogacy. No set of beliefs
should ultimately be seen as intellectually homogenous or
monolithic.

Islam

The heart of Islamic religious concern is its law (sharia),
which “defines the pathway in which God wishes men to
walk” [23]. Aspects of lineage and inheritance are promi-
nent in its precepts. The definition of a firstborn son is
particularly important, as he will carry the family name
and its honor into the future. With ARTs involving IVF
and the transplantation of embryos come uncertainty with
respect to the age of the offspring: does its legal and spiri-
tual viability commence at the moment of conception, im-
plantation, or birth [23]? An embryo can be created years in
advance of a younger sibling who is conceived and born
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naturally, but that embryo, if stored and implanted later, is
born after that sibling. Who is the true firstborn?

“The family is the basic unit in Islam. Safe motherhood,
family planning, and quality reproductive and sexual health
information and services and assisted reproductive technol-
ogy are all encouraged within the frame of marriage” [24].
The disposition of gestational surrogacy within Islamic reli-
gious law is a hotly debated topic, with implications for the
divisions between and within various sects. The Shiaa sect
permits egg donation and surrogacy [24]. But the Sunni sect
forbids any third party contribution to reproduction, thus
excluding all surrogacy and gamete donation [25]. Those
opposed to the practice of surrogacy say that surrogate
motherhood “is not allowed because it is akin to zina (adul-
tery), since the surrogate is carrying the fertilized egg of
someone who is not her legal husband. The child produced
therefore has no lineage through legal marriage and will
have to be considered as illegitimate” [26]. Both the product
(the child) and the process (the surrogacy) are therefore
haram, or forbidden by Islamic law.

But another position argues that “Islamic law recognizes
the preservation of the human species as one of its primary
objectives (magqasid). It follows that allowing married cou-
ples to pursue conceiving children is also part of this prima-
ry objective” [26]. A surrogate can then be seen as a service
provider and not an intruder into the marriage. Moreover,
given Islamic law’s heavy weighting of the importance of
lineage and inheritance, gestational surrogacy would be, ac-
cording to this school of thought, preferable to traditional
surrogacy, since the former is definitive and transparent
about the genetic lineage of the offspring. Embryos formed
from donor gametes would not be easily accepted, according
to this school of thought, as it is unclear how they fit into
the line of inheritance.

Judaism

The Jewish attitude towards procreation is derived from the
first commandment of God to Adam to “Be fruitful and
multiply” [27]. Tradition dictates that this is first of the
613 commandments of the Torah [28]. There is “near una-
nimity of opinion” that artificial insemination of a wife
using the husband’s sperm is permissible under Talmudic
law [18]. The use of donor sperm is more controversial,
given the possibility that the arrival of another man’s sperm
into a woman’s body might constitute adultery, which is
strictly forbidden by the Torah [20]. This is further compli-
cated by some rabbis’ insistence that donor sperm is allowed
if the donor is not Jewish, as this would negate any herita-
bility issues under religious tradition [20]. Legitimacy is still
in question when a sperm donor is used.

According to Jewish law, maternity, like paternity, is irrevo-
cably established as belonging to the “natural parent” [29]. It
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should be noted that the term “natural” here can be divisive, and
itis used in the cited context to mostly mean “biological” [30], to
distinguish between biological and adoptive mothers; the defi-
nition of “natural” in the context of a gestational carrier is a key
issue to be resolved in Jewish thought. The irrevocability of
“natural” parentage mirrors Jewish takes on the heritable aspects
of adoption, that while adoption is applauded in Jewish law, it
does gain the legal power to replace the child’s natural parentage
[31] in many scenarios, such as child abandonment.

And while the creation of an embryo outside the mother’s
body is permissible, since the gametes are genetic products of
the parents, some rabbis claim that “legal and biological ties
are severed with the removal of the egg” from the woman’s
body [20]. Where it comes to the inclusion of eggs or embryos
unrelated to the woman who will birth the child, the main
issue is which woman is truly the mother: the oocyte donor
or she who incubates the embryo [32]? At the very least, since
Judaism dictates that a child’s religious identity derives from
its mother, a surrogate mother of Jewish offspring should also
be Jewish.

Per Rabbi Goren, Chief Rabbi of Israel, the donor of the
oocyte should be considered the mother [33]. Thus, in cases
where a non-Jewish woman donates an oocyte to a Jewish
woman, the child must officially convert to Judaism [23].
This has, of course, created some consternation among
Jewish women using donor oocytes from non-Jewish donors.
In the words of one such woman, “we do not need rabbis or
halakhic (Jewish law) scholars to tell us if our baby is Jewish.
Our children will tell us themselves that they are Jewish. They
have known all along” [34].

Rabbi Jacovitz argued in 1975 that “to use another person
as an incubator ...for a fee... [and then take from her the child
that she carried and delivered is a] revolting degradation of
maternity and an affront to human dignity”’ [35]. Similarly,
Rabbi Moshe Tendler added that surrogacy is not a “curative
modality,” but rather substitutes pathology involving many for
the pathology of one woman [36].

After considering several case studies on the matter, schol-
ar of Jewish law Michael Broyde offered the following three
rules to consider when deciding motherhood in Jewish surro-
gate cases: (a) If conception occurs in a woman’s body, re-
moval of the fetus after does not change the identity of the
mother, according to Jewish law. The mother would be fixed
at the time of removal from the womb and would be the
woman in whom conception occurred; (b) Children conceived
in a test tube and implanted in a host carrier are the legal
children of the woman who gave birth to them since parturi-
tion and birth occurred in that woman, and conception is not
legally significant since it occurred in no woman’s body; and
(¢) Children conceived in a woman who had an ovarian trans-
plant are the legal children of the woman who bore them [29].

While there is no consensus among experts in Jewish
religious ethics concerning the disposition of a genetically
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unrelated child born to a surrogate mother, opinion seems to
skew towards the belief that motherhood is conferred upon
she who delivers the child. At the least, a forgiving
Talmudic interpretation is that a child produced in the man-
ner would have two mothers: the ovum donor and the sur-
rogate [37]. The commissioning parents are, by this think-
ing, excluded from recognized parentage if they have no
genetic connection and no physical role in the emergence
of the child into the world.

Hinduism

About 94% of the world’s one billion Hindus live in India, a
country whose population is over 80% Hindu [38]. It is rarely
defensible to casually conflate national with religious identi-
ties. But the fibers of Hinduism are still tightly woven into the
fabric of Indian life, almost uniquely so, making it difficult to
discuss the religion without also drawing largely upon the
experiences of this particular nation.

Up until very recently [39], India was home to a thriving
reproductive tourism industry which was known particularly
for its provision of Indian surrogate mothers [40], many of
whom are Hindu. The extent to which recent governmental
restricting the legality and accessibility of surrogacy services
is reflective of national values, and sentiments are still uncer-
tain. But some authors claim that there is no conflict between
the tenets of Hinduism and any aspect of ART [41]. Indeed, top
Indian celebrities have been open about their use of gestational
carriers to create their families [42]. The use of gamete donation
is also accepted, though through somewhat of a patriarchal lens;
while oocyte donation is accepted without restriction, sperm
donation is preferably from a close relative of the male partner
within the commissioning couple [43], suggesting that paternal
lineage is the most important consideration.

Hinduism’s ready acceptance of ART and surrogacy may
stem from its conceptualization of infertility as a curse, and
that the alleviation of that curse through whatever means
available is, in fact, a godly endeavor. The foundational story
of Hinduism, The Mahabharata, can be seen to advise on the
acceptance and universality of all efforts to increase fertility,
including extraordinary enterprises, like surrogacy, gamete
donation, and other ARTs [44]. Some authors see elements
of IVF, gamete manipulation, parthenogenesis, and ovulation
induction, as well as other modern interventions, within the
tales of The Mahabharata [44], whose core narrative is one of
reproduction, dynasty creation, and the importance of lineage,
however questionably achieved.

It is impossible to disentangle deep-seated religious ideals
from non-religious cultural biases in any society, and India is
no exception. While it has been argued that India’s majority
Hindu belief, so forgiving of extraordinary means for repro-
duction, drives the nation’s overall attitude toward ART, it
should be noted that the specifics of its practice are

nevertheless colored by its society’s inner struggles and power
dynamics. For example, while the race and skin color of a
gestational carrier have no biological bearing on the health,
appearance, or care of the biologically unrelated child she
carries, in India, fair-skinned and high-caste surrogates are in
greater demand and are paid more than their darker-skinned
and lower caste compatriots [45].

Buddhism

Much like other great religions, there are multiple schools and
styles of Buddhism, from Zen and Theravada to Pure Land
and Mahayana. The variety of schools, coupled with their
development in so many different socio-cultural settings,
make it difficult to speak about a singular Buddhist perspec-
tive on bioethics in general, and on reproductive ethics in
particular [46]. But, widely speaking, Buddhist ethics follows
one of two strands: monastic and householder [47]. The mo-
nastic strand holds celibacy (and hence no reproduction) as a
high value, whereas householder ethics holds marriage and
family life as high values.

Much like in Hinduism, there is not much Buddhist the-
ory written about the ethics of ART or the disposition of the
children of traditional or gestational surrogacy. In practice,
Buddhist societies seem quite liberal with respect to all
ARTs. The Sigalovada Sutta might be the most relevant
doctrinal text for application to ART [46], as it is the “key
text for lay Buddhist ethics, including sexual ethics™ [47].
Shoyo Taniguchi suggests that “as long as technology brings
benefits to the couple who wishes to have a child, and as
long as it does not bring pain or suffering to any parties
involved, Buddhism would find no conflict in applying
and using modern technology” [48].

Buddhism allows the use of IVF, for example, without
restricting its access solely to married couples [43]. It also
stipulates that a child produced from donated genetic material
has a right to know its biological progenitors [49]. With this
requirement, there is a passive acceptance that such a child is
the moral and legal offspring of the parents who commis-
sioned it, and not of the surrogates or donors who contributed
to its creation. Though this allowance is not absolute, as the
provision for the child’s rights of “knowing” its biological
progenitors suggests a strong ethical consideration for this
new multifaceted version of parentage that includes some
small role of the surrogate and/or gamete donors.

Dissenters would criticize ART for perpetuating “the disillu-
sioned attachment to this life which sometimes motivates human
beings’ reproductive desires” [46]. The emotional desire for a
child, this argument goes, can be as problematic as the bodily
desire for sex, that ART actually obviates [46]. The Vinaya Ptaka,
a monastic text, draws an equivalency between the desire for a
child with the desire for wealth: predilections that distract from
the path to Enlightenment [47]. Additionally, Damien Keown
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points out that the creation of spare embryos through drug-
induced superovulation would be frowned upon in Buddhism,
in that life is created with the expectation that it will be discarded
or experimented upon. This violates the First Precept of
Buddhism, which is against the taking of (human) life [50].

Additionally, some critics will point to Buddhism’s Third
Precept, which forbids sexual misconduct or sex outside of
marriage. Some might see a surrogacy arrangement as con-
trary to the Third Precept in instances both of traditional and
gestational surrogacy, since reproductive tissue originating
from the commissioning male has entered the womb of a
gestational carrier who is not his wife. On the other hand, a
surrogate shows loving kindness to an infertile couple, and is
thus an agent and promoter of merit, an admirable role in
Buddhist thought. Shoji Mori added that in Buddhist belief,
“people are born of their own free will”” and that the birth of a
child “must focus on that child’s self-determination and not
the self-determination of the parents” [51], which can be
interpreted both to oppose gestational surrogacy (since the
practice is driven by the commissioning parents’ desires)
and to paradoxically support it (since the path of gestational
surrogacy is the only option for the embryo to express its self-
determination in the physical world) [52].

Buddhist ethics emphasize harm as “the yardstick against
which an action’s morality is measured” [46]. The very desire
to “have” a child to satisfy the physical desire for procreation
might, in and of itself, be sufficient “harm” to warrant disap-
proval of surrogacy. And yet the householder ethics strain of
Buddhist bioethics might support surrogacy as a means to
achieve harmonious family and marital life. Therefore,
Buddhism mostly sees gestational surrogacy as neither good
nor evil, and therefore offers little guidance or judgment on

Table 1 Summary of religions’ attitudes toward ART and surrogacy

matters of lineage or maternal identity/role. However,
Buddhism may encourage exploring the factors that compel
individuals to seek ART, and the likely consequences of those
motivational factors on society as a whole [46].

Summary of religious perspectives

While there is no monolithic agreement on reproductive issues
within the philosophies of any faith, Table 1 below summa-
rizes the general trends of thought within each belief system,
with respect to ART and surrogacy, to the extent that they have
been explored above.

The adoption standard

When adoption and surrogacy are both mentioned in the same
conversation, usually it is because the two options are pitted
against one another. This dichotomy is contentious, as any
kind of ART is sometimes seen as a selfish competitor to the
more noble act of adoption [53]. Those who see the pursuit of
ART as narcissistic would argue that the adoption procedure
should be made simpler and easier, while commercial surro-
gacy should not be promoted [54]. Despite this seeming con-
flict, the commercial surrogacy process is itself often legally
contextualized through adoption, which has a longer and
deeper legal history. If a gestational carrier is engaged to in-
cubate an embryo to which she is not genetically related, in
some jurisdictions, legal lineage is often secured through for-
mal adoption of the resulting child by the commissioning par-
ent(s), regardless of whether or not they are genetically related
to the child [55]. For a woman to genetically create a child

Religious philosophical paradigm  Attitudes toward ART  Attitudes toward surrogacy ~ Defining principal or concern

Catholicism Opposed Opposed The sacrosanct nature of motherhood; and the sanctity
of the marital sexual relationship, such that
surrogacy resembles infidelity.

Other Christian Generally accepted Generally opposed Surrogacy risks blurring child’s identity through

denominations weakening of the ability to trace lineage; also, sense
that a child is a gift and not a right.

Islam Generally accepted Generally opposed ART affects primacy of inheritance, while surrogacy is
akin to adultery.

Judaism Accepted Accepted, but with caveat Maternity granted to the woman in whose womb the
fetus gestates.

Hinduism Accepted Accepted Infertility is a curse to be alleviated by whatever means
necessary; supported by reproductive scenarios from
foundational myths.

Buddhism Conflicted Conflicted So long as pain and harm are avoided, all practices are

acceptable. However, the very desire for a child
through extraordinary means can also be seen as an
unhealthy material attachment.
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external to her own body via surrogacy, then to seek legal
parentage of that child, is arguably a type of adoption, despite
demonstrable biological lineage. However, some jurisdictions
that permit surrogacy sometimes offer a way, for example, via
court-ordered pre-birth parentage orders, for the commission-
ing mother to be recognized as the legal mother without going
through the process of abandonment and adoption [56].

As argued by Atwell [57], “surrogate parenting is an at-
tempt to create a new form of independent adoption.” She
further argued, though, that in many jurisdictions, surrogate
parentage is inconsistent with adoption laws and morals be-
cause of issues of (a) consent (specifically that surrogates
might not be fully appraised of the physical, social, and emo-
tional risks), (b) allusions to baby selling (since a child is
produced as a result of a commercial exchange), and (c) the
absence of the state in investigating the parental qualities of
the adoptive parents [57]. In contrast, some courts, such as the
United Kingdom High Court [58] have concluded that even
though it is prohibited to exchange money in consideration of
adoption, a payment to a surrogate is not technically in con-
templation of adoption, but rather is compensation for gesta-
tional services and the for the recoupment of pregnancy-
related expenses. This may seem like a technicality, but there
is a subtle philosophical distinction at play: a surrogate is a
service provider, much like a wet nurse; the creation of a child
is incidental to this service, though it is the engagement’s true
sole purpose. To be clear, in some countries, such as Canada
and the UK, payment to a woman to explicitly serve as a
gestational carrier is prohibited, though the recouping of rea-
sonable expenses is permitted [59, 60].

When looking at the adoption standard as a guide for un-
derstanding the ethical role of gestational surrogacy in our
society, it is important to keep in mind the prime motivation
for the state’s involvement in adoption: to ensure the best
parental match for the child in question [61]. The state bears
a heavy responsibility in the brokerage of adoption, instigating
a legal process aimed at “irrevocably terminating family life”
between a child and its birth mother, and allowing said child to
be “reborn” into a new adoptive family [62]. For this reason,
the state reserves the right to investigate the finances, relation-
ships, living conditions, and even the moral stature of individ-
uals seeking to adopt a child. The ethical argument that jus-
tifies this right is that if the putative parent could not have a
child without the active participation of the third party (i.e., the
state or adoption agency), then it is the ethical responsibility of
that third party to ensure the proper disposition of that child.
One is, after all, ethically responsible for the foreseeable con-
sequences of one’s non-compelled actions.

The state’s ethical responsibility with respect to adoption
underlines the first of two important ways in which adoption
differs from surrogacy. To reiterate, in surrogacy arrange-
ments, the interests and well-being of the children are assumed
to be assured by the commissioning parents [63], and not

necessarily by the state. Whereas adoption places an ethical
burden on a third party (the state and its proxies, such as
adoption agencies) to ensure the proper disposition of chil-
dren; no such third party is identified in instances of surrogacy.
Although, an argument could be made that the ART clinic that
allowed for the surrogacy event to take place is in fact that
responsible third party, and as such is ethically responsible for
ensuring (a) the safety and rights of the child, and (b) that the
commissioning parents are in fact responsible individuals who
will provide a safe and healthy home for the child. Such an
argument evolves in parallel to the above description of the
state’s responsibility vis & vis adoption: the putative parent
could not achieve parenthood without the active participation
of the clinicians who prepared the embryo, thus ensouling
those clinicians with the ethical responsibility to ensure the
resulting child’s healthy disposition in society. While such
an invasive role of the clinician might be seen as overly intru-
sive, such involvement would be morally justified, according
to this analysis and extrapolation of adoption ethics.

The second important difference is the focus on the inter-
ests of the child. In the USA, for example, the legal focus is
explicitly stated to be on “the interests of the child, rather than
the interests of the birth parents, the adoptive parents, or any-
one else” [64]. All ART, while ostensibly child-focused, is not
necessarily built upon the best interests of the child. Rather, as
noted in several examples above, including the monastic
Buddhist view [46], many see ART as an expression of the
selfishness of the parents [53]. In this sense, then, the ethics of
adoption offer little useful guidance to understanding the
ethics of gestational surrogacy.

However, to the question of lineage, society’s rich history
with adoption has shown a variety of approaches to rational-
izing the transmission of power and property in the absence of
genetically related progeny. For example, James Watson de-
scribed the practice of powerful Chinese families lacking ge-
netic male heirs to seek to adopt an unrelated son rather than to
allow a related agnate to inherit [65]. This suggests that in
many communities, vertical familial lineage is more important
than genetic relationship. As adoption has always taught us,
for many people, parenthood can be more socially than bio-
logically defined. The applicability of this lesson for gesta-
tional surrogacy is that a commissioning mother, being both
genetically related to the offspring and the functional social
mother, should have a strong and unchallenged maternal iden-
tity, just as the produced child should have a strong and un-
challenged claim to familial lineage.

The western liberal framework
While traditional surrogacy transcends cultures and epochs,

and while modern technological gestational surrogacy has
found firm purchase in non-Western countries, the firmament
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of its legality and ethical defenses rests comfortably in the
Western liberal tradition [66]. This is partly to do with the
commercial nature of medical tourism in general, which is a
triumph of individualistic capitalism, and partly to do with the
history of modern medical ethics having emerged from a
Western liberal framework [67]. This, of course, is not without
some controversy, as the dictates of health care might not be
fully compatible with an ethic that sees profit as its primary
virtue. In the words of Fronek, “business models conflict with
the well-being of women and children” [63].

Western liberalism as an ethical framework or moral philos-
ophy is characterized by its focus on individual liberties and
equal rights. Locke first wrote of liberalism in the 17th century,
declaring that all people being “equal and independent” should
avoid harming or restricting others in terms of “life, health,
liberty, or possessions” [68]. In the past two centuries, liberal-
ism has become the dominant political and economic ethic of
the Western world, with a strong reliance on the free market to
assign value to products, services, and ideas [69].

The adoption standard itself can be described as being a
liberal ethical model, as well, since privacy, autonomy, and
self-sufficiency of the new adoptive family are emphasized
[62], and since autonomy and the rights of the individual are
hallmarks of liberalism. Involved in this liberal process is a
focus on the consent of the birth mother and father. In all US
states, for example, “adoption proceedings require the biolog-
ical parents to voluntarily and knowingly consent to the adop-
tion, except where this consent requirement is waived or
forfeited” [64]. Gestational surrogacy involving an embryo
made from the genetic materials of the commissioning parents
renders moot the consent of the progenitors, since they and the
adopters are one and the same. It does, however, necessitate
the profound and thorough consent of the surrogate, who is the
gestational mother who must accede to the abandonment of
the child that issues forth from her body.

With liberalism’s focus on privacy and autonomy, then, the
disposition of a child produced through gestational surrogacy is
clearly determined by the private contracted agreement between
the surrogate and the commissioning parent. Concerns about
heritability, lineage, and marital fidelity are rendered moot by
virtue of a fairly negotiated surrogate contract that was signed
by all parties in good faith. For example, California family law
(section 7962) states “the surrogate, her spouse, or partner is not
a parent of, and has no parental rights or duties with respect to,
the child or children” [70]. Some see the contractual relation-
ship between surrogate and clients as a moral relationship, since
each party has made a “moral commitment” to the other [71],
one to provide the gift of a family, and the other to provide the
means for social and economic advancement. The legal contract
then, fairly and transparently negotiated, is the hallmark of both
a capitalist transaction—the heart of liberalism—and of an eth-
ical surrogate arrangement, if viewed through a classical
Western liberal lens.
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Another layer of complexity is added when the embryo
was made from one or more donated gametes, and not from
the bodies of the commissioning parents. The progenitor, then,
is not the adopter, but a fourth party who has, it can be argued,
a voice which is the disposition of the resulting child. The
strength of that voice, according to liberalism, will depend
again on the contractual nature of the gamete donation ar-
rangement. An ethical liberal society seeks to uphold the vir-
tues of a fair contract [72]. The sanctity of a contract is in its
enshrinement of a moral obligation to keep one’s promises
[73], which is a classical liberal reliance on the supremacy
of individual autonomy and honor. But the irrevocability of
such contracts has been questioned on moral grounds [74], as
in Rawls’s call for moral justice to be a higher social value,
such that the liberty of one individual should not infringe upon
the liberties of others [75]. We must therefore question the
following: is it moral for a contract to deny the arguable rights
of a gamete donor to some kind of parental relationship with
the child resulting from the embryo that he or she helped to
produce? Similarly, is it moral for the resulting child to be
denied knowledge of, and a relationship with, its genetic pro-
genitors, even if they were gamete donors with assumed ano-
nymity? It should be noted that in most jurisdictions, when
gametes are offered through a donation program, the donors
typically relinquish their parental rights and responsibilities.

These are obviously not easily answered questions. A sim-
plistic default to the foundational tenets of Western liberalism
would hold the promises enshrined in contracts as sacrosanct.
But emerging modifications to liberalism, including those in-
troduced by feminism [76], offer that the rigidity of such writ-
ten agreements are immoral inasmuch as they sustain the op-
pression of the dispossessed and powerless, from whose ranks
surrogates and gamete donors often arise. According to this
view, “the very notions of the liberal individual, of self-own-
ership, of contract, and of social relations that depend on or
even include contract depend on the prior subjugation of
women” and of other intractable social power imbalances
“are rendered incoherent” by the serious inclusion of the
rights, needs, and perspectives traditionally disempowered in-
dividuals [77]. What evidence is available, though, suggests
that most existing surrogacy contracts are satisfactory to all
participants, with many lifelong positive relationships being
forged between surrogate, clients, and progeny [78].

Table 2 below presents a summary of the attitudes
broadly explored above, with respect to both liberalism
and adoption ethics.

Final thoughts

The relationships between genetic motherhood, gestational
motherhood, social motherhood, and marital fidelity are clear-
ly complex, depending upon the moral frameworks used to
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Table 2 Summary of attitudes

toward ART and surrogacy as Philosophical Attitudes Attitudes toward Defining principal or concern
expressed by selected ethical paradigm toward ART SUrrogacy
paradigms
Adoption standard Neutral Generally opposed  Interests of the child are paramount.
Surrogacy seen by some as “‘baby selling.”
Liberalism Accepted Generally accepted ~ Sovereignty and freedom of individual

choice, as expressed through binding
contracts, is paramount.

assess such things. They are further entangled by social and
economic concerns, including property hereditability, faith,
and community membership. While discussions of lineage
in a surrogacy context are often framed within a religious or
ethical milieu, lineage can also be seen as a largely economic
concern; according to Bell [79], the consequence of child il-
legitimacy “must always” be the loss of access to economic
resources. Marital fidelity and monogamy, as well, are histor-
ically valuable in establishing legitimacy. In the words of
Fellows [80], “female monogamy... is the only means by
which a man can assure himself that his wealth will be
inherited by his offspring.” It is therefore not surprising that
ART arguments arising from religion and other moral tradi-
tions tinged with patriarchy focus on the technologies’ im-
pacts on fidelity and lineage. Among ARTS, gestational surro-
gacy poses a particularly tortuous challenge to both heritabil-
ity and to expansive definitions of monogamy and fidelity.

Per Goswami, “the cocoon of legitimacy protects marriage
but the child born outside valid marriage is recognised as
‘illegitimate’ [81]. This is an attitude that deeply concerns
conservative ethicists, particularly those arising from Judeo-
Christian religious traditions. As has been well discussed, ges-
tational surrogacy offers fewer challenges to family, lineage,
heritability, and marriage fidelity than does traditional surro-
gacy. If the embryo is the genetic product of the commission-
ing couple, then the overall process can be seen as a variant
episode of normal biological reproduction, only with the par-
ticipation of a third party: the surrogate who did the incubat-
ing. But if the embryo was made from donated gametes, and
thus is not biologically related to either the surrogate or the
commissioning couple, then in some ways, the situation can
resemble a complicated adoption.

Jurisdictions with thriving reproductive tourism industries,
such as India, show an extreme prejudice against traditional
surrogacy and a strong legal and practicable preference for
gestational surrogacy. The reason for this is cynically clear:
the lack of a genetic tie between surrogate and child introduces
fewer challenges to lineage, citizenship, motherhood and mar-
ital fidelity, and therefore fewer challenges to the health and
growth of the industry itself. From a more positivist perspec-
tive, a demonstrable genetic link between the client(s) and the
child serves to simplify the adoption process (if one is re-
quired) and supports a family’s desire to resemble as much

as possible a traditional fidelitous biological family, thus pro-
viding a minimum set of challenges to religious or conserva-
tive dogma.

Inasmuch as gestational surrogacy, with or without donor
gametes, is tolerated in a variety of ethical contexts; the basis
of its acceptance is the Western liberal celebration of contrac-
tual agreement. With emerging work on the limits of contrac-
tual inviolability in the face of natural parental rights, various
social power imbalances, and moral justice, the disposition of
gestational surrogacy within the milieu of liberalism may need
to be reconsidered. While ultimately tangential to the thrust of
the present paper, further contemplation of the ethics of ges-
tational vs traditional surrogacy would do well to include the
roles of regulatory frameworks, in particular contract law and
its centrality to liberalism.
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