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Psychiatric inpatients are particularly vulnerable to the transmission and effects of COVID-19. As such,
healthcare providers should implement measures to prevent its spread within mental health units, including
adequate testing, cohorting, and in some cases, the isolation of patients. Respiratory isolation imposes a sig-
nificant limitation on an individual's right to liberty, and should be accompanied by appropriate legal safe-
guards. This paper explores the implications of respiratory isolation in English law, considering the applicability

of the common law doctrine of necessity, the Mental Capacity Act 2005, the Mental Health Act 1983, and public
health legislation. We then interrogate the practicality of currently available approaches by applying them to a
series of hypothetical cases. There are currently no ‘neat’ or practicable solutions to the problem of lawfully
isolating patients on mental health units, and we discuss the myriad issues with both mental health and public
health law approaches to the problem. We conclude by making some suggestions to policymakers.

1. Introduction

Far beyond any other communicable diseases, the impact of COVID-
19 on health services is unprecedented in modern times, and poses
urgent and difficult ethical questions. The aim of this paper is to explore
the ethical, legal, and practical challenges associated with isolation of
psychiatric inpatients for the purposes of infection control.

We start by outlining some of the ways in which the pandemic
might affect mental health presentations and services, highlighting
particular vulnerabilities of mental health inpatients to COVID-19, as
well as various strategies for limiting its spread, including that of ‘re-
spiratory isolation’. We then provide a brief overview of the law in
England and Wales which might be thought relevant to the issue, in-
cluding the common law doctrine of necessity, the Mental Capacity Act
2005, the Mental Health Act 1983, and public health legislation. Whilst
the details of the legal frameworks are specific to England and Wales,
the broad principles are germane to all countries that follow a common
law system. Moreover, the core dilemmas that are posed (i.e. how to
balance risks in a non-arbitrary and proportionate fashion) are relevant
to all jurisdictions.

We then use five hypothetical cases to work-through the law in
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practice — exploring some of the practicalities and particular legal
considerations in more detail. We consider a question of principle — that
of whether isolation of patients to prevent the transmission of disease
ought to rely on mental health or public health law. Concluding that
there are difficulties currently with both approaches, we then make
some suggestions for policymakers based on our exploration of the is-
sues.

1.1. COVID-19 and mental health

The COVID-19 pandemic is likely to affect mental health services in
a multitude of ways. Increased levels of anxiety in the population may
precipitate psychiatric crises (e.g. Gunnell, 2020; Holmes et al., 2020).
The effect of social distancing measures, and consequent isolation,
means that social protective factors and safety nets will suddenly be
absent (Reger, Stanley, & Joiner, 2020). Normal routines, occupations,
and even the easy availability of food and other essentials, have been
interrupted. Mental health services are changing — day centres closing,
routine appointments either being cancelled, put-off, or conducted re-
motely. All of these disruptions are likely to have destabilising effects
on the mental health of those living with serious mental illness.
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The UK Government has passed new legislation' which, if it comes
into force (the expressed hope being that it will not be necessary),
would significantly lighten the usual legal safeguards around detention
and ongoing treatment.” Already there have been changes to the ways
that mental health review tribunals (Courts and Tribunals Judiciary,
2020), and second opinion assessments take place (CQC, 2020). Mental
health trusts are under increased pressure to manage patients in the
community (albeit with reduced availability of key professionals),
likely altering thresholds for admission and discharge (NHSE and NHSI,
2020a).

1.2. COVID-19 transmission risks within mental health units

COVID-19 is a highly contagious disease (Wu, Leung, & Leung,
2020), albeit social distancing measures appear to be effective in lim-
iting its spread (Lewnard & Lo, 2020). For confirmed or suspected cases,
isolation is an important aspect of infection control — though there is
some evidence of transmission by asymptomatic individuals also (Bai
et al., 2020). To enforce social distancing, new legislation in the UK®
has made it a criminal offence to leave the place one is living without
reasonable excuse.

The need for isolation is particularly acute in mental health in-
patient wards. Close living quarters provide ample opportunity for
transmission between patients and staff (Campbell, 2020). Whilst not a
mental health unit, this risk was illustrated in the well documented case
of a long-term care facility in Washington, US. Following identification
of one case of COVID-19, a further 129 cases among patients, staff, and
visitors were found, of whom 23 died (McMichael et al., 2020).

Those with serious mental illnesses often have poor physical health
(De Hert et al., 2011), and some common psychiatric medications in-
crease the risk of developing serious respiratory infections (Kuo et al.,
2012). Those who lack the ability to understand or properly appreciate
the risks of the disease, and the necessary behavioural modifications to
stay well (e.g. physical distancing, frequent effective handwashing), are
particularly vulnerable, and will be over-represented in psychiatric
inpatient settings (Zhu et al., 2020). Patients in an agitated state may
have very close face to face contact, and spitting at other patients and
staff is not uncommon.

Mental health service providers have an ethical duty to prevent
harm to their patients (and staff), and given the above considerations, it
follows that there are compelling reasons to effectively prevent the
introduction and spread of COVID-19 in these units. There are a number
of different approaches to achieving this.

1.3. Managing COVID-19 transmission risk

At the most drastic, units can attempt to entirely shut themselves off
from the world. Staff at one care home in Scotland have moved into
temporary on-site accommodation to minimise the chance they would
introduce COVID-19 from the community (O'Brien, 2020). Prisons in
England have stopped all visits, and all but essential reasons for leaving
cells (Beard, 2020). In a psychiatric hospital in Wuhan, China, new
admissions were automatically isolated for fourteen days in order to
observe for symptoms before being allowed into the main hospital (Zhu
et al., 2020). ‘Cohorting’ of patients, with certain facilities designated
for use only by those with confirmed COVID-19, allows patients to live
less restricted lives than those who are isolated individually. Where
cohorting is not possible — patients may need to be isolated in their

1 The Coronavirus Act 2020, s.10 and Sch. 8.

2See for an overview, see Butler-Cole, Allen, and Ruck Keene (2020).

3 For England & Wales, the Health Protection (Coronavirus, Restrictions)
(England) Regulations 2020 (SI 2020/350), and the Health Protection
(Coronavirus, Restrictions) (Wales) Regulations 2020 (SI 2020,/308 (W.68). For
an overview, see Ruck Keene (2020).
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rooms.

The necessary duration of isolation is an important consideration.
Current testing methods are understood to have a non-negligible false-
negative rate (West, Montori, & Sampathkumar, 2020), and so may be
falsely reassuring that patients don't have COVID-19 when in fact they
do. We want to emphasise in light of this, that it may be justifiable for
infection control policies to necessitate a set period of time for isolation
on the basis of clinical judgment even in case of a negative test result.
This would have the effect that review of the need for isolation could
only meaningfully happen on a relatively infrequent basis,* e.g. initially
after seven or fourteen days. Infection control policies should allow for
the least possible restriction on individual liberty that adequately mi-
tigates risk — though the science and ethics of this balancing exercise
fall outside the scope of this paper. However, if these policies allowed
scope to terminate seclusion early on the basis of test results and clin-
ical presentation, this would underline the importance of regular re-
view of those subject to isolation, as well as the availability of viral
testing for mental health patients.

In practice, then, on a psychiatric ward, should a patient have
suspected or confirmed COVID-19, there are three main ways in which
infection risk might be addressed:

o The patient could be discharged home. So long as they do not live in
a similarly shared environment (e.g. a care home), this option is
likely to mitigate overall transmission risk, and will certainly reduce
the risk of transmission within the mental health unit. This would
limit the availability of usual ward provisions (e.g. occupational
therapy) to them.

® Cohorting. The patient could be moved to a ward or ward area
which is designated only for those with suspected or confirmed
COVID-19. This strategy is part of national infection control advice
for care homes (DHSC, PHE, CQC, NHS, 2020) and hospitals (PHE,
2020), and would apply similarly to mental health units. Ward ac-
tivities would in theory be able to proceed fairly normally in a co-
horted environment — though staff (specially allocated to the unit)
would be wearing appropriate protective equipment, and there
would likely be additional restrictions on visitors to / leave from the
unit.

o Isolating the patient in their rooms. In practice this might take many
different forms. If the patient is violent or aggressive, they may need
a specially built room (see section 2.4.3) — however most would be
able to stay in their bedrooms, which may or may not have an en-
suite bathroom. If there is no en-suite they would need to leave their
room to use a facility designated for their use only. Food and drink
would be brought to them by a member of staff. If the patient were
unable to comply with isolation (e.g. constantly wandering out), it
may be necessary to have a member of staff outside their room at all
times to remind them to stay in the room and prevent them leaving,
or it might be necessary to lock their door. In any case it would be
important that isolated patients were able to contact staff quickly in
order that their needs were met — and in some cases this in itself
might necessitate a dedicated staff member being nearby at all
times. Many usual ward provisions would not be possible in isola-
tion (e.g. sports, group sessions, communal mealtimes) — though
some would be, even if in an adapted form (e.g. medication, medical
assessment, psychotherapy via video-call).

A decision as to which strategy to employ will be led by clinical
considerations, including the patient's care needs and risks.

4 As compared to, say, the usual requirements for review of seclusion as per
the Mental Health Act 1983 Code of Practice.
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2. The legal background

Guidance published by NHS England (NHSE and NHSI, 2020b) ac-
knowledges that isolation of patients due to suspected or confirmed
COVID-19 may be challenging, particularly if the patient refuses. It
suggests that providers develop appropriate strategies, within legal
constraints, on a case-by-case basis, and with reference to organisa-
tional ethics committees and medicolegal colleagues. It goes on to state
that the ‘key human right that is at risk when considering the management
of people who will not self-isolate is the Right to Liberty which is a non-
absolute right. This means that any restriction on this right has to be lawful,
necessary and proportionate’. There are a multitude of frameworks in
England and Wales which provide the necessary procedure prescribed
by law to bring about a lawful deprivation of liberty for purposes of
Article 5 of the European Convention on Human Rights (‘ECHR’). The
statutory frameworks pertinent to this discussion include the Mental
Capacity Act (‘MCA 2005’), the Mental Health Act (‘MHA 1983’), and
public health legislation.

We will provide an overview of each in turn, before applying them
to a series of hypothetical cases. First, we will consider the broad
human rights implications of respiratory isolation, and the potential
applicability of the common law doctrine of necessity.

2.1. Human rights engagement

The decisions that are made in this context engage the positive and
negative obligations upon the State imposed by the ECHR - and are
therefore of immediate relevance to the 47 states of the Council of
Europe. Given the development of the ECHR in relation to the Universal
Declaration of Human Rights, particularly Article 3 thereof, we suggest
that the following considerations are of even more widespread global
concern.

The ECHR was ‘domesticated’ as part of the law of the United
Kingdom by the Human Rights Act 1998. The key positive obligation® —
indeed, the justification for taking the draconian steps that may be
necessary — is the obligation under Article 2 ECHR to take practicable
steps to secure the right to life of others who may be affected by the
transmission of COVID-19. The negative obligations are those arising
under Article 2 (i.e. to ensure that the steps taken do not give rise to a
risk to the life of the person themselves), Article 3 (that the steps taken
do not give rise to torture, inhuman or degrading treatment), Article 5
(that, if the steps give to a rise to a deprivation of liberty, this can be
justified by reference to the criteria contained within Article 5, and are
accompanied by the requisite procedural protections), and Article 8
(that the steps do not represent either arbitrary or disproportionate
interference with the right to private life — including autonomy - of the
individual required to isolate). Isolation will also give rise to a positive
obligation upon the State under Article 8 to put in place ‘off-setting’
measures to ensure, for instance, that the consequent additional hurdles
that may be put in place for maintaining contact between the individual
and their family are overcome insofar as possible.

The steps that are outlined below will engage most directly with
Articles 5 and 8, which means that an intense focus will always be
required upon the question whether the steps required are necessary
and proportionate.® One contextual aspect of some importance is that
the proportionality of any restrictive intervention is sensitive to the
wider context in which the restriction takes place.” International® and

5 For an overview of the concept of positive obligations, see Akandji-Kombe
(2007).

6 A useful overview of the concept of proportionality in the psychiatric con-
text can be seen in Curtice et al. (2011).

7 See, in the context of deprivation of liberty, Guzzardi v Italy [1980] ECHR 5.

8E.g. WHO (2020). For an overview of the extensive range of pronounce-
ments from international human rights bodies, see Lewis (2020).
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national advice,” and the aforementioned new legislation enforcing
social distancing provides an unusual context, insofar as there have
been mass restrictions on the movement of people in public throughout
the country. In other words, all individuals in the country are already
subject to restrictions upon their movement. This does not mean that
there is licence to ignore the proportionality of the interference with the
inpatients who may be required to isolate within their rooms — indeed,
these patients include many who are already especially vulnerable and
discriminated against by virtue of their mental illness. However,
without wanting to overstate the point, we suggest that it does provide
some relevant context.

2.2. Common law

The common law doctrine of necessity could be invoked by provi-
ders to prevent patients from leaving their rooms, in order to prevent an
immediate risk of serious harm to others.'® Relying upon this doctrine
(which, in law, operates as a defence to liability on the part of the re-
levant staff) is, however, problematic on a number of grounds. It is
legitimate only in the very short term, and so could not be relied upon
for the periods of time required for respiratory isolation. Furthermore,
the isolation of patients in psychiatric hospitals due to COVID-19 may
become widespread practice, and providers would be expected to apply
existing frameworks or develop appropriate other policy in order to
adequately safeguard ongoing restrictions on people's right to liberty.
Especially when viewed through the prism of the ECHR, the courts
would be likely — rightly — to take a very dim view upon reliance upon a
residual common law defence to justify isolation, carrying with it as it
does no clear procedural guarantees to ensure that it is not used arbi-
trarily.'*

2.3. The Mental Capacity Act

The MCA 2005 has provisions to make decisions in the best interests
of the individual who lacks capacity. Decisions can relate to a wide
range of issues, including personal health and welfare, and financial
matters. It also contains in Schedule Al a framework - the Deprivation
of Liberty Safeguards (‘DoLS’) — for the authorisation of deprivation of
liberty of those aged 18 and above in a hospital or care home. Where an
individual is to be admitted to hospital for purposes of assessing or
treating mental disorder, and are to be deprived of their liberty,'* then
— if they lack capacity to consent to their admission - either the MCA or
the MHA 1983 can be used as the mechanism to render that deprivation
of liberty lawful. For an overview of the complex interface which can
arise in consequence, see Ruck Keene, Allen, Butler-Cole, and Kohn
(2019).

The MCA 2005 defines what it means for someone to ‘lack capacity’
regarding a decision. The Act is unusual, in that it is governed by five

9E.g. DHSC (2020a).

10gee Munjaz v Mersey Care National Health Service Trust & Ors [2003] EWCA
Civ 1036 at paragraph 46 per Lady Justice Hale: “[t]here is a general power to
take such steps as are reasonably necessary and proportionate to protect others
from the immediate risk of significant harm.”

1 As the European Court of Human Rights did in HL v United Kingdom [2004]
ECHR 471, finding that the common law defence of necessity could not operate
as a basis to prevent confinement from being viewed as deprivation of liberty
for purposes of Article 5 ECHR.

12 The ‘acid test’ for determining whether a person is deprived of their liberty
was articulated by Lady Justice Hale in P v Cheshire West & Chester Council &
another; P & Q v Surrey County Council [2004] UKSC 19 at paragraph 54 as being
“whether a person is under the complete supervision and control of those caring
for her and is not free to leave the place where she lives”. If they are under such
control, and cannot (or do not) give their consent to that confinement and the
state either knows or ought to know of the confinement, this would constitute a
deprivation of liberty.
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statutory principles — the most important to our discussion being the
fourth and fifth:

4 “An act done, or decision made, under this Act for or on behalf of a
person who lacks capacity must be done, or made, in his best inter-
ests.

5 Before the act is done, or the decision is made, regard must be had to
whether the purpose for which it is needed can be as effectively
achieved in a way that is less restrictive of the person's rights and
freedom of action.”'?

Decisions made on behalf of someone who lacks capacity must be
made in their ‘best interests’. In exceptional cases, the courts have been
able to interpret best interests so as to be able to incorporate con-
sideration of the interests of others if sufficiently linked back to the
interests of the person.'* However, outside the court room setting, and
when it comes to self-isolation, the position is more difficult. Requiring
a person to isolate where they do not understand what they are required
to do and are not prepared to cooperate will undoubtedly amount to
restricting their liberty. This is lawful under s.6 MCA 2005, but only
where it is not only in their best interests, but also necessary and pro-
portionate to the likelihood and seriousness of the harm that they
would suffer otherwise. Here, the real reason for doing this would be for
the interests of others, so s.6 MCA 2005 would not apply.

In some cases, it might be possible to argue that leaving one's room
whilst symptomatic might bring about a significant risk of assault by
another patient who is concerned about infection. However, absent
strong documented evidence that a particular patient or patients are
likely to take such a step, arguing best interests on these lines seems
highly tenuous. Similarly it might be argued that it is in the best in-
terests of an individual not to expose others to a potentially deadly
pathogen - if a fellow patient or resident died as a result of contact, it
may cause serious moral injury to the individual. Once again, this is an
interpretation of best interests which strays quite far from established
lines of argument — and should not be relied upon to justify a depri-
vation of liberty.

Respiratory isolation will almost inevitably be imposed for greater
than ‘non-negligible periods of time’, so as to cross the line from re-
strictions to deprivations of liberty.'® If the steps amount to a depri-
vation of liberty then, for similar reasons as apply in relation to s.6 MCA
2005 (as the similar statutory restriction to consideration of the risk to
the individual applies),'® the DoLS could not be used.'”

Further, applying Schedule 1A to the MCA 2005,'® DoLS cannot be
used for ‘objecting mental health patients’ — which will constitute a sub-
group of the patients under consideration here. Any deprivation of
liberty to which such a patient is subject would usually have to be
authorised by way of admission under the MHA 1983 (see Ruck Keene
et al. (2019)).

3 Emphasis added. MCA 2005 s.1(5)(6)

14 See e.g. Birmingham City Council v SR [2019] EWCOP 28 (in a person's best
interests to be deprived of their liberty under a court order, so as not to be
subject to criminal prosecution if they assaulted others); or Re Y [1996] 35
BMLR 111 (in Y's best interests to donate bone marrow to save the life of her
sister, as the sister's death would likely cause harm to Y).

15 For an overview of the law in this area, see Ruck Keene et al. (2019).

16 5ee MCA 2005, Sch. Al, para 16.

17 See also DHSC (2020b) making clear (at paragraph 30 (d)) that “[i]f the
reasons for the isolation are purely to prevent harm to others or the main-
tenance of public health, then [Public Health Officer] powers should be used”.

18 MCA 2005 Sch. 1A defines persons ineligible to be deprived of their liberty
by the Act, including patients who are ‘within the scope of the Mental Health
Act’ but are not detained under it, and who are objecting to being a mental
health patient, or some or all of their mental health treatment.
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2.4. The Mental Health Act

The MHA 1983 is the main piece of legislation in England and Wales
relating to the detention, treatment, and rights of mentally disordered
persons. It is an expansive piece of law, but for the present purposes we
will briefly outline 1) the Act's ‘Code of Practice’ (‘CoP’) and its prin-
ciples, 2) the criteria for ‘civil’ compulsory admission, and 3) the CoP's
existing provisions for isolating, or ‘secluding’, patients.

2.4.1. The MHA 1983 Code of Practice and its principles

Unlike the MCA 2005, the MHA 1983 is not governed by statutory
principles on the face of the Act.'® However, its statutory CoP*° con-
tains five principles. Professionals acting under the Act have an ob-
ligation to have regard to the CoP. To comply with this obligation, they
are required to consider, when delivering care, support, or treatment,
how it can be provided in accordance with the principles of:

. Least restrictive option and maximising independence;
. Empowerment and involvement;

. Respect and dignity;

. Purpose and effectiveness; and

. Efficiency and equity.**

g wWwN =

2.4.2. Criteria for detention under the MHA 1983
Part 2 of the MHA 1983 concerns ‘civil’ (as opposed to via the
criminal courts) compulsory admission and guardianship. The most
commonly used sections of this provide for admission for assessment
(s.2), lasting up to 28 days and non-renewable, and admission for
treatment (s.3), lasting for six months initially but renewable thereafter.
The criteria for compulsory admission under s.2 are that:

“(a) [they are] suffering from mental disorder of a nature or degree
which warrants the detention of the patient in a hospital for as-
sessment (or for assessment followed by medical treatment) for at
least a limited period; and.

(b) [they] ought to be so detained in the interests of [their] own
health or safety or with a view to the protection of other persons.”?>

The Act's widely interpretable definition of ‘mental disorder’ is
given in s.1 as “any disorder or disability of the mind”, making ex-
ceptions for learning disability (unless “associated with abnormally
aggressive or seriously irresponsible conduct”), and dependence on
alcohol or drugs. The ‘nature’ of a mental disorder relates to what is
known about its character, usually over time and in relation to the
environment or treatment. For example, the nature of someone's schi-
zophrenia might be chronic, relapsing and remitting in course, re-
sponsive to medication, with relapses precipitated rapidly by significant
life stressors. The ‘degree’ of a mental disorder relates to its present
manifestations. For example, that someone who is currently manic has
grandiose delusions, an elated mood, agitated behaviour, and no insight
into their being unwell or needing treatment. ‘Nature’ and ‘degree’ are
disjunctive concepts — such that a patient may be detained on either
alone, or both together.

The patient's ‘own health or safety’ is broadly construed to cover a
multitude of risks to the patient, including deterioration in their mental
health, self-harm or suicide, the risk of accidents, or serious vulner-
ability (e.g. in the context of disinhibited behaviour). The protection of

19 such principles have been recommended by the independent Review of the
Act: (Wessely et al., 2018).

2°The CoP provides statutory guidance to professionals undertaking duties
under the MHA 1983, and is prepared by the Secretary of State for Health in
accordance with 5.118 of the Act. Where the word ‘should’ is used, departures
from the Code, if subsequently scrutinised in Court, will need to have been
made with ‘sufficiently convincing justification’.

2! MHA 1983 CoP 1.1.

22 MHA1983 5.2 2(2)
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others is to be understood in lay terms, but might include physical
violence or significant emotional harm.

Section 3 is similarly constructed to s.2 but adds provisions such
that it relates to medical treatment that cannot be delivered unless the
patient is detained, and that appropriate treatment is available.

Whilst the capacity status of a patient should be important to any
decision regarding their treatment, notably, it is not a criterion for
detention under any section of the MHA 1983.

An application for detention under s.2 or s.3 is made by an
Approved Mental Health Professional (‘AMHP”),%® on the basis of the
recommendations of two doctors, one of whom should be previously
acquainted with the patient, and one of whom must be approved “by the
Secretary of State as having special experience in the diagnosis or treatment
of mental disorder”.>*

The assessing doctors and AMHP must have regard to the principles
of the CoP, including that of ‘least restrictive option and maximising
independence’. In practice, this means for example, that where it is
possible to “treat a patient safely and lawfully without detaining them under
the Act, the patient should not be detained”,*® and that detention should
be used for the “shortest time necessary in the least restrictive hospital
setting available”.* Tt also means that the threshold for detention may
be relative to factors independent of the patient's mental disorder, for
example, the availability of care and treatment in the community, or
the number of beds available locally (CQC, 2018).

2.4.3. Seclusion and segregation
The MHA 1983 gives powers ancillary upon detention. For present
purposes, two are relevant:

1. The implied power to seclude a patient within a hospital as a ‘ne-
cessary ingredient flowing from a power of detention for treat-
ment’?’

2. The power to seclude (at least in some circumstances) as an aspect of
the power to provide medical treatment for mental disorder under
5.63.7

However, as the Court of Appeal emphasised in Munjaz, “[t]he fact
that there exists a power to control or protect cannot mean that any and
every use of that power is lawful. There must be limits. If there were not, it
would still be lawful to confine patients in the shackles and other mechanical
restraints which were commonly employed in the madhouses and asylums of
the past”.*°

We return below to the fact that the courts in Munjzaz's case did not
conclude that the seclusion to which he was subject amounted to an
additional deprivation of liberty over and above the deprivation of
liberty to which he was subject by virtue of being — lawfully — detained
under the MHA 1983. The courts were therefore not subjecting his
circumstances, or those in a similar position, to the scrutiny that they
would have been had they been considering questions of deprivation of
liberty.

In Munjaz's case, key to the seclusion to which he was subject being

23 A health or social care practitioner (usually a social worker) specially
trained in the MHA 1983 and recognised as such under the Act (s.114).

24 MHA1983 5.12

25 MHA 1983 CoP 1.2

26 MHA 1983 CoP 1.4

27 12003] EWCA Civ 1036 at paragraph 40, referring to R v Broadmoor Special
Hospital Authority, ex parte S, H and D, unreported, 5 February 1998 and
Pountney v Griffiths [1976] AC 314.

28 [2003] EWCA Civ 1036 at paragraph 44, Hale LJ noting that “seclusion
aimed at addressing the risks to others presented by the behaviour of a patient
in the manic phase of a bipolar affective disorder when the behaviour is itself
the result of that disorder is treatment ‘for’ the disorder in the same way that
force-feeding the anorexic patient was treatment for her disorder.”

29[2003] EWCA Civ 1036 at paragraph 47.
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found lawful, both before the domestic courts and the European Court
of Human Rights, was that there was a precise and accessible frame-
work®® which set out the circumstances in which the seclusion could
take place, the monitoring of the seclusion, and the length of time for
which it could run.

Where, then, do we find a framework for seclusion? The obvious
place to turn is the MHA 1983 CoP. Chapter 26 of the CoP, “Safe and
therapeutic responses to disturbed behaviour”, includes a provision for
the isolation of patients — seclusion. This is defined as:

“the supervised confinement and isolation of a patient, away from other
patients, in an area from which the patient is prevented from leaving,
where it is of immediate necessity for the purpose of the containment of
severe behavioural disturbance which is likely to cause harm to others. ™"

The Care Quality Commission (‘CQC’), which monitors the MHA
1983, has yet to provide an official statement as to whether it considers
isolation for purposes of securing against the risk of transmission of
COVID-19 to fall within the scope of Chapter 26. As we discuss below, it
falls outside the scope of the commonly understood purposes of seclu-
sion. However, a running theme of this paper is the need for an ac-
cessible and precise framework so as to comply with the provisions of
the ECHR, and, absent a court application in every case,>* Chapter 26
provides the clearest such framework we can identify.

Because seclusion represents very significant interference with the
patient's rights, the Code mandates constant observation, intermittent
nursing reviews, and regular medical and multidisciplinary team re-
views. The purpose of reviews usually is three-fold:

1. Risk assess and ascertain whether seclusion remains necessary;

2. Assess the patient's mental health needs and adjust care plan ac-
cordingly; and

3. Assess the patient's physical health needs (including basic welfare,
medication side effects etc.) and adjust care plan accordingly.

In addition to regular review, the secluded patients should be con-
stantly observed in order to “safeguard the patient, monitor their con-
dition and behaviour and to identify the earliest time at which seclusion
can end”.** Seclusion should be terminated as soon as it is no longer
required to manage the patient's risk of harm to others.

Seclusion is typically used in the context of severely physically ag-
gressive and violent behaviour, and the provisions of Chapter 26 are
clearly written with this kind of presentation in mind. As such, it states
seclusion should only take place in dedicated rooms, built to a robust
specification, and able to withstand physical aggression — without ex-
ception, these are Spartan environments. Seclusion rooms should fa-
cilitate constant observation of the patient, and some now have systems
which can remotely monitor certain vital signs. Remote monitoring of
physical observations may be useful for patients isolating with COVID-
19, however many other aspects of seclusion rooms will be unnecessary
for non-violent patients, or needlessly restrictive of patients who will
need to remain in them for many days at a time. Furthermore, seclusion
rooms are generally few in number, and many units do not have one at
all.

The CoP's definition of seclusion describes it being used for ‘severe
behavioural disturbance’, likely to cause harm to others. ‘Severe be-
havioural disturbance’ is not defined in the Code. Whilst in usual

3%1n fact, in the hospital policy, rather than in the Code of Practice, but the
House of Lords found that there were sufficiently cogent reasons for the hos-
pital's policy to have departed from the Code that this did not mean that the
policy was unlawful.

31 MHA 1983 CoP 26.103

32 As we discuss below, a court application may still be required in some
cases.

33 MHA 1983 CoP 26.121.
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clinical practice this is usually taken to mean violent or extremely
agitated behaviour, the phrase is open to wide interpretation. We have
argued that failure to comply with respiratory isolation is likely to
cause harm to others. There should be a coherent link between the
behavioural disturbance and the harm to others.

The CoP makes provisions for a less restrictive regimen, called
‘segregation’. In this, due to a risk to others, a patient may be isolated
from other patients on a ward. However, they should be allowed out of
their room, have access at all times to a comfortable lounge area, and be
able to use an outside space on a regular basis. By virtue of their design,
the majority of inpatient psychiatric environments would not be able to
support this degree of freedom whilst adequately protecting other pa-
tients from the risk of COVID-19 transmission. Segregation may apply
in certain inpatient environments, but in relation to isolation, does not
appear to be the answer.

2.5. Public health legislation

Schedule 21 to the Coronavirus Act 2020 (‘CA 2020’) gives a select
group of people including Public Health Officers (PHOs)>* extensive
powers in relation to potentially infectious people. If a person has been
assessed by a PHO and the officer has reasonable grounds to suspect
that the person is potentially infectious, they can require the person to
remain in a specified place in isolation from others for a specified
period, of initially up to 14 days.>® Failure to comply with the re-
quirement gives rise to a criminal offence.”® On the face of it, therefore,
the powers could be exercised so as to require individuals to remain in
their hospital bedrooms in isolation, and would serve as authority to
deprive them of liberty in isolation.>” An individual's recourse would be
to appeal to the Magistrates' Court.*®

At the time of writing, guidance as to the operation of Schedule 21
had not been published, although we understand that guidance had
been provided to PHOs. It may be that either the internal or any future
public guidance will address the position in respect of in-patient units.
In any event, we do rather doubt the extent to which any PHO would
wish to deploy these powers (as they stand) within the mental health
setting. This is for two reasons: (1) there are already frameworks to
authorise deprivation of liberty within such settings, more closely tied
to the reason that the person is in hospital; and (2) the powers are of
doubtful utility where the person lacks capacity to understand what it is
that they are being required to do. Paragraph 14 requires the PHO, in
deciding whether to impose an isolation requirement, to “have regard
to a person's wellbeing and personal circumstances”. “Personal cir-
cumstances” here could — and arguably should - include whether they
have capacity to understand what it is that they are being required to
do, and the consequences if they do not. It would also be challenging to
suggest that individuals lacking capacity with regards to compliance
with self-isolation could or should be subject to criminal prosecution for
breaching any requirement.

Under the CA 2020, isolation could be enforced by the constant
presence of a PHO or police officer on the ward, preventing the in-
dividual from leaving their room, or returning them to their room every
time they leave. It seems highly unlikely that police resources could
support the widespread enforcement of these powers even if they were
considered appropriate to be used for patients who lack capacity. There
is no provision in the Act for delegation of this power to healthcare

34 Which includes a designated registered public health consultant.

35 CA 2020 Sch. 21. para 14(3)(e) (in England), Sch. 21 para 58(3)(e) (in
Wales).

36 CA 2020 Sch. 21. para 23 (in England), Sch. 21. para 67 (in Wales)

37 Note, not on the basis of so-called ‘unsoundness of mind,’ but rather “for
the prevention of the spreading of infectious diseases,” another justification
available under Article 5(1)(e) ECHR.

38 CA 2020 Sch. 21. para 17 (in England), Sch. 21. para 61 (in Wales)
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providers. Accordingly, the Act could not legitimately be used as a
justification to ‘lock the door’ on a patient unwilling or incapable of
complying with isolation. Providers would always be beholden to
contact the PHO or police in case of noncompliance.

Finally, for completeness, we mention the Health Protection
(Coronavirus, Restrictions) (England) Regulations 2020, which came
into force on 26 March 2020. These provide restrictions on people
leaving their main residence without a ‘reasonable excuse’, making it an
offence to do so. This is enforced primarily by police, and can be
punishable by a fine. Reasonable excuses include taking exercise, ob-
taining basic necessities, like food, and seeking medical help. It is un-
likely that these restrictions apply to bedrooms in mental health in-
patient units, and even if they did, that they would or could
(practically) be enforced by the police. The police seem to be con-
sidering inpatient units as a “household”, in which case the regulations
would not apply (personal correspondence). The principle of these
Regulations may apply to leave from hospital, but do not clearly apply
to the issue of isolation within wards. As such, we suggest that the CA
2020 is the relevant public health legislation.

3. Case vignettes

Having considered the context and rationale for isolation of patients
in mental health settings, as well as some of the legal background, we
will illustrate the practical application of the law as it stands, using a
number of hypothetical cases. These have been written to explore the
issue of isolation in particular - and we acknowledge therefore some
artificiality in their construction. We emphasise at the outset that,
where applicable, the principles of the MHA 1983 demand that all less
restrictive options (e.g. cohorting, or community treatment) should
have been considered before resorting to isolation.

3.1. Case 1: A voluntary patient refuses to comply with isolation on a ward

Caroline has been admitted voluntarily (‘informally’) due to concerns
that she is experiencing a relapse in her bipolar affective disorder. She
understands that she's unwell, that her erratic behaviour in the com-
munity was putting her at risk, and was distressing to her family. She
understands the need for treatment, and appears to be able to consent
validly to an informal psychiatric admission. She has begun coughing and
has had a documented fever of 38.5C. She doesn't think that she has
COVID-19, and believes that even if she did, the media has over-blown
the risks, and that she shouldn't self-isolate in her bedroom. A viral swab
has been sent but there is a 2-3 day wait for results. There is no capacity
to ‘cohort’ patients.

As discussed in the introduction, in the absence of a cohorting op-
tion, there are compelling reasons for Caroline to be isolated from other
patients on her ward - she presents a significant infection risk to a
number of physically vulnerable people.

We might start by considering whether she has capacity to make the
decision not to self-isolate. There certainly is evidence of a disturbance
in the functioning of her mind or brain - she is hypomanic, and her
resultant grandiosity may have impacted her appraisal of the situation —
or she may be engaging in a ‘manic defence’, denial in the face of sig-
nificant health-anxiety. It is unclear whether she really understands the
concerns of the team and her need for isolation (given her denial of the
facts and risks), and her hypomania may also have affected her ability
to weigh up her options appropriately. However, as discussed even if on
balance we felt that Caroline lacked capacity with regards to this de-
cision, the MCA 2005 cannot be relied upon to justify a deprivation of
liberty in this context. The relevant risk is to others, not to herself, and
so it is a considerable stretch to argue that it is in her best interests to be
locked in her bedroom for a week.

Clearly, if it was felt that Caroline did have the relevant capacity,
the MCA 2005 would not be of any assistance. In the very short-term,
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and to prevent her posing an immediate risk of serious harm to others,
it may be necessary and proportionate to stop Caroline from leaving her
room — relying on common law to do so.>° However, as discussed, this is
far from satisfactory for the days-long period required for respiratory
isolation.

We may then reassess whether or not Caroline is truly consenting to
being on the ward, if she is unable to comply with self-isolation. Whilst
blanket restrictions and rules should usually be avoided, they may be
justified on the basis of necessity and proportionality. For example,
patients are usually not allowed to enter staff areas, other patients'
bedrooms, or areas designated for the opposite sex. Patients are ex-
pected not to make lots of noise at night or constantly set-off alarms for
no reason — to do otherwise would be a clear reason to reconsider
whether they were consenting validly to being on the ward. In our view
it is arguable that self-isolation of suspected or confirmed COVID-19
cases is a necessary and proportionate response to the risks of not doing
so — and an expectation on voluntary patients to comply with this as a
condition for admission would therefore be justifiable.

Given the above, and assuming that a satisfactory discussion was
had with Caroline about the issue, and it was understood she had the
relevant decision-making capacity, it would appear that she is no longer
consenting validly (or indeed, agreeing) to the conditions of informal
admission. If this is accepted, her risks to self / others should be re-
assessed and it considered whether or not she is detainable under the
MHA 1983, or whether she could better be managed in the community
(taking into consideration the risks she now presents on the ward). If it
was felt that Caroline had capacity with regards to the decision to stay
on the ward or not, she could make this choice herself, though her
capacity status does not preclude the use of the MHA 1983.

If detained under the MHA 1983, questions and considerations
about how best to review her deprivation of liberty and meet her
physical and mental health needs remain, to which we return below.

3.2. Case 2: Detained patient who is too thought disordered to comply with
self-isolation

Owen has a long history of paranoid schizophrenia which has been in
remission for over a decade. He usually has a supportive network of
friends and carers, he has a voluntary job three days a week, and attends
a day centre the other two. Since the COVID-19 outbreak, almost all of
his usual support disappeared. He became anxious and started taking a
reduced dose of his clozapine. He was detained under s.3 of the MHA
1983 after being found wandering in a state of self-neglect outside his
flat. On admission he was found to have a fever, though he appears
otherwise physically well. He appears distracted and profoundly thought
disordered. He is neither aggressive nor violent. He seems incapable of
engaging in a conversation around isolation and repeatedly tries to leave
his bedroom. In order to prevent him from doing so, he has been placed
by staff on 1:1 observations, and his bedroom door is intermittently being
locked.

Once again, there is good reason for Owen to be isolated at present
on the ward. He lacks capacity regarding the decision to self-isolate, but
as discussed above, that is unlikely to affect our management. He is
being locked in his room (which has an en-suite bathroom), though
even if the door was unlocked, he'd be stopped from leaving by his 1:1
nurse — either way his movement has been restricted very severely.

Owen's team may explore public health legislation, but for the same
reasons as discussed in relation to Caroline, these would be of ques-
tionable application to someone who by virtue of their mental disorder
cannot comply with isolation, and lacks relevant capacity regarding this
decision.

39 See Munjaz at paragraph 46 per Lady Justice Hale: “[t]here is a general
power to take such steps as are reasonably necessary and proportionate to
protect others from the immediate risk of significant harm.”
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Owen's leaving his room presents a risk of harm to other patients,
and is the result of disordered behaviour as a result of his mental illness.
It is arguable as to whether his behaviour represents ‘severe behavioural
disturbance’. Compared to presentations which would usually warrant
seclusion, he is not severely behaviourally disturbed. Compared to how
he usually is at his voluntary job, his behaviour certainly is severely
disturbed. It is arguable therefore that he meets criteria to be secluded.

Owen currently has an en-suite bathroom, his room is well pro-
portioned, and he has a selection of his own belongings, including his
mobile phone, so he can call his friends. Furthermore, he may have
COVID-19 and transporting him to a dedicated seclusion room on an-
other unit will bring about a multitude of opportunities to pass this on.
Given that he's not physically aggressive or overtly distressed, there
seems to be cogent reason to depart from the CoP on this aspect of
seclusion policy. Very few wards outside of the high secure estate would
have adequate facilities to seclude patients requiring isolation in the
long-term.

As discussed previously, there are three broad reasons for regular
seclusion reviews, the first being to consider whether seclusion can be
terminated. Depending on local infection control policy, it may be clear
at the outset that Owen needs to be isolated for seven days. If so, this
aspect of the review becomes far less relevant — indeed it would seem
disingenuous to pretend otherwise. Despite this, it may, for example, be
legitimate to ‘terminate seclusion’ if Owen's mental state improves such
that he can self-isolate on a voluntary basis — though we will discuss the
appropriateness of this in a later vignette.

The other two reasons (assessment of psychiatric and physical
health needs) remain relevant. Indeed, consideration of the patient's
physical health most definitely increases in importance, given the
possibility of a serious respiratory condition. However, in the context of
COVID-19, the frequency and manner of reviews must also consider the
infection risk to staff. As such, psychiatric aspects of the review may
justifiably take place remotely using videoconferencing (as long as this
was felt clinically sufficient). Physical health will need to be kept under
close review (given that patients with COVID-19 can deteriorate ra-
pidly), and concerns escalated to the medical team as needed. It should
go without saying that adequate PPE ought to be used, both by staff,
and by the patient if they are able to safely tolerate this. The CoP's
minimum standards for regular review must not override clinical
judgment if a patient needs closer medical supervision.

It is quite possible that during the COVID-19 pandemic, a high
proportion of patients will need respiratory isolation. If this were the
case it would be particularly important to implement cohorting stra-
tegies, so as to minimise restrictions on liberty. However, there may be
points at which there are simultaneously no provisions for cohorting,
and large numbers of patients being isolated. If each were subject to
normal seclusion review schedules, this would have a very significant
resource implication for staffing. This may be unavoidable, and there-
fore first require preparation-for by providers — though may in extremis
provide cogent reason for individual provider policies to temporarily
deviate from the CoP.

There is, however, an important legal issue arising, which has not
yet been the subject of consideration by the courts in England & Wales.
Owen is lawfully detained at the hospital, because he has been admitted
under the MHA 1983. However, Owen is subject to additional restric-
tions at the hospital because he is in isolation. In Munjaz v United
Kingdom,*® the European Court of Human Rights (‘ECtHR’) recognised
that individuals detained in hospital under the MHA 1983 enjoy re-
sidual liberty there, and that it is possible on the facts of any given case
for additional restrictions imposed upon them to amount to an addi-
tional deprivation of liberty itself requiring authorisation by way of a
procedure prescribed by law. The ECtHR found that the periods of se-
clusion that Colonel Munjaz was subject to (which were as long as

4012012] ECHR 1704.
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21 days at a time) did not cross the line. It placed weight upon four
factors*': (1) that he was already in a high security hospital; (2) that the
seclusion was not imposed as a punishment but was such as to contain
severely disturbed behaviour which is likely to cause harm to others*?;
(3) the length of his seclusion each time was a matter of clinical
judgment; and (4) (the factor upon which the court placed the greatest
weight) the seclusion was implemented in as liberal a fashion as pos-
sible.

The reasoning of the court is perhaps a little obscure — after all,
whether or not a confinement should be seen as a deprivation of liberty
arguably has nothing to do with whether it is said to be clinically ne-
cessary: that goes to whether the deprivation of liberty is justified.*®
The first of the factors will also not apply in most situations. However,
the logic of the judgment does suggest that, especially if seclusion in
isolation is carefully monitored, and the impact upon the patient
minimised, the line may not always be crossed into the situation of an
additional deprivation of liberty.

This is to say that the manner in which providers safeguard Article 5
rights, e.g. using seclusion provisions of the MHA CoP, or otherwise,
may be determinative of whether or not that person has been deprived
of residual liberty. And, if they have been so deprived, then unless the
public health mechanisms described above in relation to Caroline are
invoked, it seems likely that an application to court would be required.

Otherwise, there must be grounds to doubt as to whether there
would be lawful authority for the additional deprivation of liberty to
which Owen would be subject.** Although there are powers to seclude
ancillary upon detention (discussed above), those powers have never
been tested against the proposition that, for purposes of Article 5, the
person is to be seen as deprived of their liberty, as opposed merely to
having their liberty restricted. If they are so deprived, then whatever
the position at common law,** there would have to be specific addi-
tional consideration, justification, and authorisation of the position to
satisfy Article 5(1) ECHR and (arguably) specific additional appeal
rights to a court so as to satisfy Article 5(4). Indeed, even if seclusion
proceeded by reference to the procedure set down in Chapter 26 of the
MHA 1983 CoP, it is arguable that would not be sufficient to satisfy
Article 5 (for instance, Owen would have no stand-alone right of appeal
to a court against his seclusion).

The question therefore is whether seclusion itself (as applied to
COVID-19 isolation for a fixed time duration), flexible application of
seclusion, or indeed bespoke policies developed for COVID-19, would
risk crossing this line.

The decision in Colonel Munjaz's case is also of importance for re-
minding us that, whether or not Article 5 is engaged, Article 8 is un-
doubtedly engaged, and that:

“the importance of the notion of personal autonomy to Article 8 and
the need for a practical and effective interpretation of private life
demand that, when a person's personal autonomy is already

41 [2012] ECHR 1704 see paragraphs 69-72.

“21t also noted that Colonel Munjaz did not argue that the periods were un-
necessary; his argument was, rather, that they should be recognised as depri-
vation of liberty.

“3 That is very much the logic of the decision of the majority of the Supreme
Court in Cheshire West [2014] UKSC 19.

“4 That court would have to be the High Court exercising its inherent jur-
isdiction, whether or not Owen has capacity to consent to remaining in isola-
tion. Even if Owen lacked capacity, the Court of Protection could not authorise
the deprivation of liberty because of the operation of s.16A MCA: Owen could
not have a DoLS authorisation in place because he is already a detained patient
under the MHA 1983, and the Court of Protection is equally unable to authorise
the deprivation of his liberty (see A NHS Trust v Dr. A [2013] EWCOP 2442).

45 In HL v United Kingdom [2004] ECHR 720, the European Court of Human
Rights found that the existence of the defence of necessity at common law was
not an adequate answer to the charge that HL was deprived of his liberty for
purposes of Article 5 ECHR.

International Journal of Law and Psychiatry 71 (2020) 101572

restricted, greater scrutiny be given to measures which remove the
little personal autonomy that is left.”*°

It would be infinitely preferable were the Government to issue an
addendum to the CoP to address the position in relation to those such as
Owen, because, without such addendum, Trusts (and private hospitals)
are operating without any very clear framework. Even with such a
framework, and as noted above, a question would still arise as to
whether that would suffice to comply with Article 5 in the event that
the line were crossed from restriction to deprivation of liberty, but it
would make it much easier to contend that the line was not crossed.

At a minimum, and pending any addendum, a very clear policy
should be put in place — and, ideally, agreed with CQC.*”

3.3. Case 3: A capacitous patient refuses to self-isolate on a forensic ward

Vaughn is a 36 year old man with diagnoses of schizoaffective disorder
(currently well-manged on a depot antipsychotic) and antisocial per-
sonality disorder (ASPD), currently detained under s.37/41 on a
medium secure forensic unit. He’s developed a new continuous cough,
and says that he must have got it from staff as they're the only people who
enter and leave the otherwise locked building. He thinks he probably has
COVID-19 but says he doesn't care if he gives it to other patients or staff,
and says it is his right to use the TV lounge as much as he wants. He
quickly became aroused and threatening when told that he should be self-
isolating. He is unlikely to be discharged as he is in the midst of offence-
related psychological work, and has not yet had leave granted by the
Ministry of Justice, due to a succession of violent incidents on the ward.

Vaughn's relevant mental disorder (ASPD) is resulting in behaviour
which is putting others at risk of harm. When asked to comply with a
plan which would mitigate this risk, his behaviour becomes more ag-
gressive, and could be described as ‘severely disturbed’. In this context
it seems that seclusion, in a dedicated seclusion room, may be the only
way to manage his risk to others (both in terms of physical aggression,
and infection risk). Important considerations remain as to how to meet
his physical health needs and minimise infection risk.

Given that he appears to have capacity with regards to his decision
not to self-isolate — practical difficulties notwithstanding, it may be
appropriate to seek to invoke the public health legislation set out above.

46 [2012] ECHR 1704 at paragraph 80.

47 See, by analogy, the case of J Council v GU & Ors [2012] EWCOP 3531, in
which Mostyn J considered the situation of a person subject to DoLS at a care
home who had his telephone calls and correspondence monitored and his room
and person regularly searched. The Official Solicitor raised concerns as to
whether the restrictions in this case were compliant with Article 8 on the basis
that they were insufficiently prescriptive, carried insufficient safeguards, and
lacked validation and oversight by a public body. To address these concerns the
parties agreed a 52-page policy document that included specific policies gov-
erning searches of the man and his room, as well as monitoring of his telephone
calls and correspondence. Additional layers of scrutiny were also agreed be-
tween the parties, including provision for the NHS Trust to periodically review
each separate policy and receive monthly reports. The Official Solicitor sub-
mitted that the agreed policies and procedures put beyond doubt any question
of compliance with Article 8 ECHR. The care home, which was said to have
agreed the policies out of benign concern for the man, argued that the policies
were not in fact necessary to legitimise the restrictions. This was not accepted
by Mostyn J, who held (at paragraphs 20-21): “... not every case where there is
some interference with Art 8 rights in the context of a deprivation of liberty au-
thorised under the 2005 Act needs to have in place detailed policies with oversight by
a public authority. Sometimes, particularly where the issue is one-off (such as au-
thorising an operation), an order from the Court of Protection will suffice and will
provide a sufficient basis in law. But where there is going to be a long-term restrictive
regime accompanied by invasive monitoring of the kind with which I am concerned, it
seems to me that policies overseen by the applicable NHS Trust and the CQC akin to
those which have been agreed here are likely to be necessary if serious doubts as to
Article 8 compliance are to be avoided”.
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This legislation is enforceable by the police, even if they may not ne-
cessarily be willing to seek to do so. It may, however, provide a de-
terrent to Vaughn in this situation. It is unlikely that it would be jus-
tifiable to remove a patient from a mental health ward to custody on
public health grounds - though as discussed above, risk to other pa-
tients on the ward needs to be factored into the equation as to whether
admission is the least risky way to manage the patient, and may give
cause to discharge a patient. Were Vaughn to actively spit at another
person he could be charged with assault.

It is not impossible that Vaughn may decide, after being informed of
the relevant public health legislation, that he is happy to self-isolate on
the ward. We will return to the legitimacy of such ‘voluntary’ self-iso-
lation in the final vignette.

3.4. Case 4: The compliant but non-capacitous patient

Ines is a 46 year old lady who is severely depressed and detained under
S3 of the MHA 1983. She displays profound psychomotor retardation
and very rarely leaves her room. She is provided meals in her room. She
is mute, and appears distracted. It is not possible to engage her in con-
versation and it is not clear that she understands that given her new
cough, she presents an infection risk to others and is being asked to self-
isolate. Nonetheless, she ‘passively complies’, never trying to leave her
room. Crucially, if she did try to do so, she would be stopped.

The same issues will arise as in Owen's case, as to whether Ines'
situation amounts to a deprivation of the residual liberty to which she is
subject. Applying the logic of Colonel Munjaz's case, it is less likely that
she should be seen as subject to an additional deprivation of liberty
than Owen, because there are no actual steps being taken to seclude her
by clinical staff. Equally, however, it will be just as — if not more —
important that steps be taken to ensure that her autonomy is maximised
(and her physical and mental health do not suffer). As with Owen, if she
is deprived of her liberty then it seems likely that an application to the
High Court will be required for it to authorise that additional depri-
vation of liberty under its inherent jurisdiction.

3.5. Case 5: Voluntary self-isolation on inpatient wards

David is a 52 year old man who's been admitted voluntarily following a
highly risky suicide attempt. He’s recently lost his job, separated from his
wife and family, and been made homeless. He has no support network.
He is clinically depressed and consented validly to inpatient admission on
this basis, recognising that until his mood improves and he has accom-
modation, he would present a very significant risk to himself if he weren't
admitted. He develops a cough and fever and, being aware of the gov-
ernment guidance, is happy to self-isolate in his en-suite bedroom on the
ward. He says he's happy to be prevented (by locking his door, if need-be)
from leaving his room for the next 14 days.

We have alluded throughout to the possibility that patients might
voluntarily self-isolate, much in the same way that they may voluntarily
be admitted to hospital. Consent to such measures is valid only if made
by a person who is adequately informed (of the risks, benefits, and al-
ternatives to the proposed intervention), has capacity with regards to
the decision, and who has come to their decision freely, that is, in the
absence of coercion.

It would be wholly inappropriate to accept as valid the consent of an
individual to admission, if this consent was given on the understanding
that they would otherwise be detained (e.g. initially using s.5 holding
powers). This amounts to de facto detention, in which patients are ef-
fectively detained but have no recourse to the safeguards of the MHA
1983. The CoP states that “The threat of detention must not be used to
coerce a patient to consent to admission to hospital or to treatment (and is
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likely to invalidate any apparent consent)”.*®

The CoP states that seclusion should be regarded as seclusion, even
if the patient has ‘agreed to or requested such confinement’.*’ By ex-
tension, even if the patient consents to isolation, and particularly if that
isolation will be enforced for a set, non-negligible period of time - that
restriction of their right to liberty should be accompanied by appro-
priate procedural safeguards.

Further, a patient's initial consent to admission cannot be used to
authorise someone's detention should they subsequently change their
mind, or lack capacity to continue to consent to their admission.>® If the
next day, David said he had changed his mind and wanted to use the TV
lounge on the ward, it would be unlawful to prevent him from doing so
solely on the basis that he had consented to a week's isolation the day
prior. There is no provision for Ulysses clauses such as these in English
law.

If we accept that isolation for COVID-19 symptoms is a reasonable
‘blanket restriction’ (as discussed in relation to Caroline's case), then
potentially David could voluntary self-isolate in a room in the hospital,
but only on the conditions that it is clearly understood that the choice
he had is (1) stay in the room; or (2) leave the hospital — and that he
was making this choice freely.

For voluntary patients who are truly free from the threat of s.5
holding powers and subsequent detention, voluntary isolation may then
be free from coercion. However, for detained patients, particularly
those for whom immediate discharge is a very remote possibility (e.g.
those subject to s.41 restriction orders), there can be no pretence that
patients requiring respiratory isolation face a true choice. In the ab-
sence of cohorting arrangements, they will either ‘voluntarily’ agree to
self-isolation or be secluded in their rooms.

There are patients who are admitted voluntarily who would have
been detained had they not consented to admission. It is widespread
practice, and considered a less restrictive approach, to allow this, so
long as the patient was not ‘threatened’ with detention and therefore
coerced them into admission. This is ethically difficult territory, as
without knowledge of their ‘true’ range of options (in order to ensure it
is given freely), their consent is arguably not truly informed. It could be
argued that if a detained patient were not to be informed that they
would be made to isolate should they not comply with isolation (in an
attempt to avoid coercion), that they could voluntarily self-isolate.
However, it is clear that this faces similar ethical difficulties insofar as
their choice is poorly informed, and the validity of their consent
somewhat artificial.

If it is the case that detained patients cannot avoid being coerced
regarding requests to self-isolate, then it follows that they cannot va-
lidly consent to self-isolation. Returning to the issue of voluntary pa-
tients, voluntarily self-isolating — our position on detained patients is
instructive, given the fine line between the duties of providers to de-
tained and voluntary patients, as highlighted in the case of Rabone.>*
This returns us to the issue of the voluntariness of consent if voluntary
patients nonetheless fall within the scope of the MHA 1983 and
therefore may be made subject to s.5 holding orders.

In short, voluntary self-isolation on a psychiatric ward is likely to be
a tenable legal position in few circumstances, and perhaps never when
the patient is already detained.

48 MHA 1983 CoP 14.17.

49 MHA 1983 CoP 26.104.

50 At least, in respect of the loss of capacity, as the law currently stands. The
Independent Review of the Mental Health Act 1983 led by Sir Simon Wessely
proposed that there be consultation as to whether ‘advance consent’ to con-
finement should be accepted (Wessely et al., 2018).

5! Rabone and another (Appellants) v Pennine Care NHS Trust (Respondent)
[2012] UKSC 2 on appeal from [2010] EWCA Civ 811.
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4. Discussion

Having considered the law as it stands, it is clear that none of the
usual paradigms for legally isolating and managing patients in inpatient
wards are either practicable or neatly apply to the current situation.
Common law and the MCA 2005 do not provide the answers. Public
health legislation is of little practical use in its current state, is of
questionable legitimacy with regards to those lacking capacity, and is
deficient compared to the MHA 1983 in terms of associated guidance or
procedures for caring for patients who are isolated. Seclusion as per the
MHA 1983 appears to be available for use in most cases, though there
are likely reasons for departing from the CoP.

In this final section we seek to address a broader question of prin-
ciple — that of how the law ought to be — and specifically, whether it is
problematic to have to rely on mental health legislation to underpin an
approach to respiratory isolation.

4.1. Possible points of departure from the CoP

COVID-19 presents situations in which seclusion appears to be the
best answer to circumstances markedly different to those which the
seclusion provisions in the CoP were designed for. We have noted that
(short of obtaining a court order in each case) these provisions are the
only framework that is accessible to clinicians to have recourse to in
respect of testing and justifying the necessity and proportionality of the
interference with the rights of the patient.

As such, there are a number of possible points of departure from the
CoP which might be justified. In particular, COVID-19 gives rise to si-
tuations in which:

o It may be clear at the outset that a patient needs to be isolated from
others on a ward for a set period of time, e.g. seven days. As such,
one of the main reasons for constant observation and frequent re-
view of patients, that of considering terminating seclusion, is largely
redundant. For some patients it may be possible to eventually
transfer them directly to the community from isolation (e.g. dis-
charge or on leave), though it is unlikely to be useful to make this
assessment more than once daily.

e Harm to others is not mediated by physical violence, and it is un-
likely that the patient requires the physical security of a dedicated
seclusion room.

o Infection risk to staff in a hospital setting would be a compelling
reason to undertake some reviews using telepresence rather than in-
person.

e It is likely that procedural safeguards are needed for patients who
comply with isolation but lack the capacity to make this decision.

e It is likely that procedural safeguards are needed for patients who
‘voluntarily’ self-isolate, even those who are detained under the
MHA 1983, given how easily it could be argued that their consent
was invalid. There is little reason these patients should require
different standards of medical or nursing review of their physical
and mental health, and consent status, to those who are forcibly
isolated.

e There are so many simultaneous isolations that it is not possible to
undertake reviews at the frequency specified by the CoP by medical
staff, without compromising capacity to provide essential care
elsewhere in the service.

In our view, all of the above considerations could constitute suffi-
ciently convincing justification to depart from the seclusion provisions
within the CoP in relation to seclusion in many cases involving COVID-
19. For compliant but noncapacitous patients, and those who volunta-
rily self-isolate, it may be that bespoke policies (which may nonetheless
use seclusion as a starting point) would be preferable. Any such policy
should be written in accordance with the principles of the MHA 1983,
and therefore seek the least restrictive option (e.g. ensuring the patient
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has access to a phone or computer in their room,”” so as to commu-
nicate with others), and to empower and engage the patient to the
fullest degree.

4.2. Mental health or public health legislation?

The aforementioned guidance from NHS England states that “MHA
powers must not be used to enforce treatment or isolation for any reason
unrelated to the management of a person's mental health”. We presume that
this would allow for the management of risks arising from the person's
mental disorder — otherwise seclusion would almost never be permis-
sible. The management of risk arising from mental disorder (e.g. harm
to self, or harm to others) is a critical aspect of psychiatric care. Most
psychiatric interventions are given with the dual aim of treating un-
derlying mental disorder, as well as reducing the associated harm.
Whilst it may be absolutely necessary in some cases to use seclusion in
order to facilitate treatment (e.g. the administration of medication), the
only justification for doing so would be that the risks to others were
such that the treatment could not be given in a less restrictive en-
vironment. Nonetheless, the two outcomes are conceptually separate —
it is possible to manage risk without treating mental disorder, and it is
possible to provide psychiatric care without managing risk.

Seclusion — the isolation of a patient away from other people, in a
sturdily-built locked room - clearly falls into the category of risk
management, rather than treatment. Indeed, that is why the primary
consideration for terminating seclusion, is whether the patient's risk of
harm to others can be adequately managed in a less restrictive fashion.
The fact that seclusion has historically been seen as falling within the
scope of ‘treatment’ powers under the Act, is testament primarily to the
broad understanding of these powers as has been interpreted by the
Courts. This is legal language, not medical language.

In many cases, and certainly those of Caroline (mania), Owen
(thought disorder), and Vaughn (ASPD) — mental disorder could be
easily linked to a patient's inability to self-isolate, and therefore to a risk
of harm to others. Of course, if there is no link whatsoever between a
patient's mental disorder and their inability to isolate, it would be in-
appropriate to use the MHA 1983 to enforce isolation.

Another argument against the use of the MHA 1983 is the conten-
tion that ‘but for’ suspected COVID-19, a physical illness, these patients
would not be secluded - and that therefore this is a misapplication of
‘sanction’ given to seclusion within the Act. However, this is a mis-
framing of the rationale. Seclusion in this instance is not because of
COVID-19, rather because there is a cogent link between disturbed
behaviour (inability to self-isolate being a product of mental disorder)
and a risk to others (mediated by a dangerous virus). Indeed, it is often
the case that factors entirely independent of a patient's mental disorder
are relevant to a decision regarding seclusion. A very large and strong
individual is far more likely to require seclusion in order to manage the
same degree of behavioural disturbance as someone who lacks that
physical presence. Needless to say, having an imposing stature is nei-
ther a symptom of mental disorder nor something we aim to ‘treat’ in
psychiatry — yet it is relevant to risk of harm to others, and so also to a
decision to seclude. Fundamentally, a risk of ‘harm to others’ necessa-
rily relates to factors extrinsic to the individual's mental disorder. As
such, we argue that seclusion may be permitted, even if it is accepted
that, minus COVID-19, seclusion would not be necessary.

If the issue driving the need for respiratory isolation is the safety of
public health, then should it not be public health law, rather than
mental health law, which sanctions it? The advantages of a practicable
solution in public health law would be many:

e Public health law could apply similarly in multiple contexts, e.g.

52 And to the extent that infection control is considered a bar in relation to
provision of such devices, we recommend Howell, 2014.
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care homes and general hospitals — where (though outside the scope

of this paper to explore) similar quandaries are likely to occur. A

power to isolate persons separate to the MHA 1983 would on view

be disability-neutral,>® insofar as it would not only apply to those
detained under the Act;

It could authorise the isolation of patients who cannot be discharged

(e.g. those subject to 5.37/41 restricted hospital orders) but for

whom there is no cogent link between their mental disorder and

their objection to isolation;

® Current public health law provides a means of appeal (to the

Magistrates' Court), a right of appeal absent from seclusion under

the MHA 1983;

It might force providers to develop policies specifically for the iso-

lation of patients with COVID-19, and therefore avoid problems

associated with deviating from the MHA 1983 CoP (e.g. as outlined

in section 4.1);

o Authorising isolation on public health grounds would avoid further
watering-down an already stretched (legal) definition of ‘treatment’
under the MHA 1983; and

e Authorisation of respiratory isolation by public health legislation
would simply be more intellectually honest than doing so using
mental health law.

However, the way that public health legislation is currently framed
means that its operation would be problematic, even if relevant powers
to isolate could be delegated to health and care providers. In particular:

® As previously discussed, it is unclear how the CA 2020 ought to be
applied to those who lack capacity with regards to a decision to self-
isolate, in the case of either compliant or objecting patients;
Public health law makes it a criminal offence not to comply with an
order to self-isolate. For those lacking capacity or for whom their
inability to do so is related to mental disorder, criminalising their
behaviour does not seem like the appropriate paradigm. Indeed,
unless enforcement powers were delegable to health and care pro-
viders, the consequence would be a significant police presence on
psychiatric wards — potentially undermining therapeutic efforts; and
o The principles of the MHA 1983 demand that isolation only be used
if there are no less restrictive options. Public health legislation
would need to replicate or align with these principles, otherwise its
use would result in incongruence in the application of restrictive
practice within mental health settings.

Perhaps most importantly, the legal authorisation for a deprivation
of liberty does not change patients' mental and physical health needs.
Recourse to public health law would not obviate the need for a well-
constructed schedule of observation, therapeutic engagement, and
regular review of the patient's mental and physical health, and consent
status. Given the similarity in the degree of restriction on liberty be-
tween respiratory isolation and seclusion, as well as the similarities in
the needs of the patient group being considered, we suggest it would be
reasonable to use provisions for seclusion as a starting point for this.

5. Conclusion

Evidently, there are deficiencies in the law in its current state, with
regards to the isolation of mental health patients who have suspected or
confirmed COVID-19. At present it seems to us that the MHA 1983 is
available, and provides the best framework for providing care to, and
safeguarding, those patients whose mental disorder renders them

53 And hence not taking UK law further from compliance with the UN
Convention on the Rights of Persons with Disabilities. For an overview of the
obligations of the UNCRPD in the context of the MHA 1983, see the in-
dependent Review of the Act: (Wessely et al., 2018).
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incapable of complying with respiratory isolation. However, there re-
mains a political question as to whether this ought to be the case, one
which extends beyond the borders of England and Wales.

5.1. Recommendations

In short, we recommend UK Government 1) issue clear and practical
guidance as to how to regard isolation on mental health wards in the
context of COVID-19, and 2) amend public health legislation such that
it is both practical and equitable for use, if required, in health and care
settings. This would bring much needed clarity to professionals working
in England and Wales, but as suggested throughout, might help others
elsewhere.

Specifically, guidance, ideally in the form of an addendum to the
MHA 1983 CoP, ought to address, in relation to patients who are unable
to comply with, or consent to, respiratory isolation, as a result of mental
disorder:

e In what situations it would be appropriate to use seclusion;

e In what situations it would be appropriate to derogate from the CoP
(either by creating a standalone regime for COVID-19 or by de-
viating down from the seclusion provisions in Chapter 26), for ex-
ample by using a ‘bespoke’ review/engagement policy developed
with reference to our list of possible points of departure in section
4.1 of this article;

e In what situations it would be inappropriate to use powers under the
MHA 1983 in relation to isolation, and if so, what legal framework
ought to be used; or

e Whether it may never be appropriate to use powers under the MHA
1983, unless there are other factors, such as physical violence,
which would make seclusion or segregation necessary.

If public health legislation ought to be used in some cases, or in-
deed, if our policymakers feel that it ought to be used in all cases of
isolation in the context of COVID-19 infection — the UK Government
should amend the relevant legislation (the CA 2020) in order to make it
more practicable. In particular, the powers to enforce isolation under
the Act should be delegable to health and care providers. Guidance
should be issued alongside any changes to the law, addressing:

e How providers should regard the interface between the MHA 1983
CoP and any relevant public health legislation;

e How the particular needs of mental health inpatients ought to be
met, including recommended schedules for review (and whether or
how these should be derived from existing policies on seclusion);

e How the law should be applied to, and adequately safeguard the
rights of, those lacking capacity; and

® Any reporting and monitoring frameworks in relation to the use of
isolation.

5.2. Concluding remarks

Until formal guidance is issued, we would recommend individual
Trusts and private providers develop clear policies on this issue and
agree these with the CQC.

Legally robust policies regarding restrictive interventions are only
one aspect of what healthcare providers need to develop in order to
safeguard the rights of patients being isolated due to COVID-19. As
discussed, providers need to consider the interplay between patient
liberty and the clinical rationale for their infection control and testing
policies. They should create capacity for cohorting of patients, and
ensure that both staff and patients are provided adequate protective
equipment for the pandemic.

Amidst this crisis, there is opportunity. As much of the population
have reoriented their social lives around screens and phones, despite
physical lock-down, some aspects of work, culture, and socialising have
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opened up to those with accessibility needs (Ryan, 2020). Organisations
across the world must now think creatively as to how to maximise
people's liberties, and provide meaningful psychiatric care, even within
the constraints of isolation and infection control. We have an oppor-
tunity now to find better ways of working with patients which we hope
will out-live the COVID-19 pandemic.
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