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Abstract

Objective: The objective was to describe characteristics of civil monetary penalties levied by the
Office of the Inspector General (OIG) related to violations of the Emergency Medical Treatment
and Labor Act (EMTALA) involving psychiatric emergencies.

Methods: Descriptions of EMTALA-related civil monetary penalty settlements from 2002 to
2018 were obtained from the OIG. Cases related to psychiatric emergencies were identified by
inclusion of key words in settlement descriptions. Characteristics of settlements involving
EMTALA violations related to psychiatric emergencies including date, amount, and nature of the
allegation were described and compared with settlements not involving psychiatric emergencies.

Results: Of 230 civil monetary penalty settlements related to EMTALA during the study period,
44 (19%) were related to psychiatric emergencies. The average settlement for psychiatric-related
cases was $85,488, compared with $32,004 for non—psychiatric-related cases (p < 0.001). Five
(83%) of the six largest settlements during the study period were related to cases involving
psychiatric emergencies. The most commonly cited deficiencies for settlements involving
psychiatric patients were failure to provide appropriate medical screening examination (84%) or
stabilizing treatment (68%) or arrange appropriate transfer (30%). Failure to provide stabilizing
treatment was more common among cases involving psychiatric emergencies (68% vs. 51%, p =
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0.041). Among psychiatric-related settlements, 18 (41%) occurred in CMS Region IV (Southeast)
and nine (20%) in Region VII (Central).

Conclusions: Nearly one in five civil monetary penalty settlements related to EMTALA
violations involved psychiatric emergencies. Settlements related to psychiatric emergencies were
more costly and more often associated with failure to stabilize than for nonpsychiatric
emergencies. Administrators should evaluate and strengthen policies and procedures related to
psychiatric screening examinations, stabilizing care of psychiatric patients boarding in EDs, and
transfer policies. Recent large, notable settlements related to EMTALA violations suggest that
there is considerable room to improve access to and quality of care for patients with psychiatric
emergencies.

The Emergency Medical Treatment and Labor Act (EMTALA) is a landmark federal law
governing emergency care.! Passed in 1986 in response to highly publicized incidents of
inadequate, delayed, or denied treatment of uninsured patients by emergency departments
(EDs),23 EMTALA requires that patients presenting to a dedicated ED have a timely
medical screening evaluation, stabilization of emergency medical conditions, and transfer to
another facility for higher level of care if required stabilizing services are unavailable at the
original facility.* Receiving hospitals have a duty to accept transfer of patients requiring
specialty care if the facility has an on-call specialist and capacity to treat the patient.*
EMTALA applies to all hospitals with Medicare provider agreements, and enforcement is
conducted by the Centers for Medicare & Medicaid Services (CMS). In the past decade,
CMS has clarified that 1) EMTALA applies to psychiatric emergencies,® 2) many
psychiatric evaluation areas qualify as dedicated EDs,> and 3) psychiatric hospitals
participating in Medicare are obligated to accept an appropriate transfer of patients requiring
specialized psychiatric care for stabilization whether or not the facility has an area
qualifying as a dedicated ED.8

Centers for Medicare & Medicaid Services regional offices authorize EMTALA
investigations, issue citations for violations, and determine whether a facility has an
adequate corrective action plan to ensure future compliance so that a citation can be
resolved. The ultimate consequence of failure to resolve an EMTALA citation is termination
of the Medicare provider agreement, which almost universally results in hospital closure.’
This is not a theoretical risk; more than a quarter of U.S. hospitals were cited for EMTALA
violations over the past decade, although most resolved citations without Medicare provider
agreement termination.” Between 2005 and 2014, there were 355 citations for EMTALA
violations related to psychiatric emergencies.” Among 12 hospitals with Medicare provider
agreements terminated for failure to comply with EMTALA, four cases (25%) involved
EMTALA violations related to psychiatric emergencies.” The Office of the Inspector
General (OIG) of the Department of Health and Human Services receives information about
EMTALA violations from CMS and may seek civil monetary penalties against hospitals or
individual physicians that have violated EMTALA.8 Civil monetary penalty cases are
resolved through settlement agreements, and hospitals and individual physicians can be held
liable for penalties not covered by malpractice insurance. The historic maximum civil
monetary penalty of $50,000% for an EMTALA violation increased to $103,139 in 2016.°
Approximately 7.9% of EMTALA violations result in a civil monetary penalty.1°
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Psychiatric complaints comprise a significant and increasing proportion of ED visits.11-14 In
2011 there were 2.5 million ED visits for complaints related to mental health disorders,
representing a 20% increase from 5 years prior.12 A concurrent decline in availability of
inpatient psychiatric beds has led to an increase in prolonged boarding of psychiatric
patients on involuntary commitments in EDs awaiting transfer to available inpatient
psychiatric beds.116 As the number of patients seeking care for emergent psychiatric
conditions increases, evaluating EMTALA enforcement for cases related to psychiatric
conditions will be crucial to informing and identifying areas in which emergency psychiatric
care can be improved. Characteristics of civil monetary penalties related to EMTALA
violations involving psychiatric emergencies have not previously been described. The goal
of this investigation is to describe characteristics of civil monetary penalty settlements levied
by the OIG related to EMTALA violations involving psychiatric emergencies between 2002
and 2018.

METHODS

Study Design and Data Sources

This is a retrospective observational study evaluating EMTALA-related civil monetary
penalty settlements from 2002 to 2018. Case descriptions of all civil monetary penalty
settlements between 2002 and December 11, 2018, were obtained from the O1G.17-19 Civil
monetary penalty settlements related to EMTALA violations specifically were identified by
inclusion of the terms “EMTALA” or “patient dumping” in the title or text of the settlement
description for inclusion, consistent with prior work in this field.2% OIG civil monetary
penalty settlements unrelated to EMTALA (e.g., kickback allegations, fraudulent Medicare
claims) were excluded from analysis. Entries included the settlement amount, location, and
brief description of the involved patient’s medical and/or psychiatric condition and clinical
course. Locations were categorized by CMS region, the level at which EMTALA is
enforced. A map depicting CMS regions is included in Data Supplement S1, Figure S1
(available as supporting information in the online version of this paper, which is available at
http://onlinelibrary.wiley.com/doi/10.1111/acem.13710/full).21

Identification of Cases Involving Psychiatric Emergencies

Settlements related to psychiatric conditions were identified by searching the text of the case
settlement descriptions with the key words and stems psych-, depress-, suicid-, overdos-,
mentally ill, emational distress, overdose, and Baker Act. The Baker Act is a Florida Mental
Health Act allowing for involuntary evaluation of an individual who possibly has a mental
illness and is in danger of harm to self or others or of self-neglect. Settlements imposed upon
dedicated psychiatric facilities were also included. Each case description was reviewed and
coded by two authors (EB, ST), and kappa statistics were calculated to evaluate for inter-
reliability for identification of psychiatric cases.??

Recording of Case Features

Date, location, and settlement amounts for each case were recorded. Settlement descriptions
were reviewed to determine if there was stated 1) failure to provide appropriate medical
screening examination, 2) failure to provide stabilizing treatment, 3) failure to arrange
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appropriate transfer, 4) failure to accept appropriate transfer for specialty services, or 5)
failure of an on-call doctor to respond. These categories correspond to EMTALA deficiency
tags involving clinical care. A list of deficiency tags and categories is included in Data
Supplement S1, Table S1.

Data Analysis

Case Study

RESULTS

Characteristics of cases resulting in OIG settlements were compared between those
involving psychiatric emergencies and nonpsychiatric emergencies with t-tests, chi-square
tests, and Fisher’s exact tests as indicated. All statistical analyses were performed using
Stata/MP13 (StataCorp, 2013). The institutional review board at the University of Southern
California has reviewed and approved the study.

The largest OIG settlement related to an EMTALA violation involving a psychiatric
emergency was identified and details of the EMTALA investigation are described to provide
an illustrative case study. Reports from the EMTALA investigation including the facility’s
proposed corrective actions were obtained from CMS via Freedom of Information Act
Request. Individual patient-level identifiers were redacted in documents provided. News
reports related to this EMTALA violation were examined to provide better understanding of
the context in which the hospital operates. Investigation findings and facility corrective
actions from this case are summarized to provide a richer example of the EMTALA
enforcement process and hospital response to citation for an EMTALA violation.

Characteristics of Civil Monetary Penalties Related to Psychiatric Emergencies

Between 2002 and 2018, a total of 230 civil monetary penalty settlements related to
EMTALA were identified. Of these, 222 (97%) were levied against facilities and eight (3%)
against individual physicians. We identified 44 (19%) of all civil monetary penalty
settlements related to EMTALA involved psychiatric emergencies. The kappa inter-rater
reliability for identification of psychiatric cases was 0.986, with the sole case with initial
disagreement determined by consensus to be related to a psychiatric condition. All 44 of
these settlements related to psychiatric emergencies were levied against hospitals and none
against individual physicians. The number of annual settlements related to psychiatric and
nonpsychiatric emergencies is graphically depicted in Figure 1. We observe a general
decline in the number of annual OIG settlements for nonpsychiatric emergencies during the
study period, while the number of settlements related to psychiatric emergencies appears
relatively stable. Characteristics of OIG settlements related to EMTALA violations involving
psychiatric emergencies are included in Table 1.

Average settlements related to psychiatric emergencies have increased in recent years,
particularly in comparison to settlements not related to psychiatric conditions (Figure 2).
The average psychiatric-related settlement ($85,488) was significantly higher than the mean
amount for nonpsychiatric cases ($32,004; p = 0.003). Of six settlements for more than
$100,000, five (83%) were related to cases involving psychiatric emergencies. The three
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largest civil monetary penalties settlements related to EMTALA violations during the study
period all involved psychiatric emergencies and occurred in recent years. The three largest
cases were settlements for $360,000 in 2016, $1,295,000 in 2017, and for $200,000 in 2018.
Each of these cases involved several patients and serious violations of the EMTALA law. By
comparison, the largest civil monetary penalty settlement related to an EMTALA violation
for a nonpsychiatric case was for $170,000. After excluding the top three settlements from
analysis, the mean for the remainder of settlements related to psychiatric emergencies
($46,500) was still significantly higher than settlements for nonpsychiatric cases (p = 0.008).

Failure to provide stabilizing treatment was cited in 30 of 44 (68%) cases involving
psychiatric emergencies, compared with only 95 of 186 (51%) nonpsychiatric cases (p =
0.041). When comparing settlements for psychiatric emergencies to those without
psychiatric emergencies, no difference in proportions was found for CMS region,
involvement of a minor, failure to provide medical screening examination, failure to arrange
appropriate transfer, or failure of an on-call provider to respond. Of the 44 civil monetary
penalties related to psychiatric emergencies, 18 (41%) occurred in CMS Region 1V,
including nine (50%) in Florida and six (33%) in North Carolina. Region VI1I accounted for
nine (20%) settlements related to psychiatric emergencies with seven (78%) imposed upon
Missouri hospitals.

CASE STUDY

To provide a richer example of the EMTALA enforcement process and hospital response to
citation for an EMTALA violation, investigation findings and facility corrective actions from
the EMTALA investigation related to the largest OIG civil monetary penalty settlement
involving a psychiatric emergency are included in Table 2.

DISCUSSION

Emergency Medical Treatment and Labor Act is a landmark federal law governing
emergency care,! and in the past decade CMS has clarified that the law applies not only to
medical emergencies and EDs, but also to psychiatric emergencies, many psychiatric intake
areas, and inpatient psychiatric facilities as well.>6 Since 2002, the OIG has reached 44 civil
monetary penalty settlements related to EMTALA violations involving psychiatric
emergencies. Generally, we found that civil monetary penalties for EMTALA violations
related to psychiatric emergencies are associated with higher settlement amounts and are
more likely to involve failure to provide stabilization compared to cases not involving
psychiatric emergencies. Civil monetary penalty settlements involving psychiatric
emergencies tend to concentrate in a few CMS regions. Study findings and the case study
described highlight a number of key points important for hospital administrators, emergency
physicians, and psychiatrists providing emergency and inpatient services to be aware of.

First, civil monetary penalties increased in amount in recent years, especially for cases
involving psychiatric emergencies. For the majority of the study period, the maximum OIG
civil monetary penalty for an EMTALA violation was set at $50,000, which approximately
doubled in 2016.2 Multiple settlements for hundreds of thousands of dollars, with one for
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over a million dollars, indicate that the OIG has been stacking penalties for multiple
violations identified during a single investigation. This is particularly true for cases
involving psychiatric emergencies. Of the six settlements during the study period for more
than $100,000, five involved psychiatric emergencies. EMTALA-related civil monetary
penalties for psychiatric emergencies had a mean settlement amount of $85,488, more than
double the average amount for settlements for nonpsychiatric emergencies.

Many evaluation areas at psychiatric facilities where patients are evaluated for emergent
conditions on an unscheduled basis qualify as dedicated EDs and are required to comply
with EMTALA if located within a hospital with a Medicare provider agreement.5 Among
civil monetary penalty settlements involving psychiatric emergencies, failure to provide
appropriate medical screening examination was the most commonly cited cause for
EMTALA citation preceding the settlement, identified in 84% of cases. While it is
commonly known that EMTALA applies for patients presenting to medical EDs, it is
important for hospital administrators and psychiatrists to understand that many psychiatric
facilities have evaluation or intake areas that qualify as dedicated EDs and are required to
comply with screening, stabilization, and transfer requirements of EMTALA.

Reports from the case study provided indicate an expectation by CMS that on-call
psychiatrists (when available) be involved in the care of psychiatric patients involuntarily
committed in the ED. While it is certainly within the scope of practice for an emergency
physician to screen and discharge patients experiencing psychiatric issues but not meeting
criteria for involuntary hold, the case study highlights an expectation for further timely
screening by a mental health provider for patients determined to meet hold criteria.
Specifically, on-call psychiatrists should participate in psychiatric screening examinations of
patients with psychiatric emergencies involuntarily committed in the ED.

Failure to provide appropriate stabilizing treatment was the second most commonly cited
cause for EMTALA citation leading to OIG settlement among patients with psychiatric
emergencies, identified in more than two-thirds of these cases compared with only half of
other cases. The case study described highlights the need for hospitals with the capability of
providing stabilizing treatments (on call psychiatrists) to consider implementing and/or
reinforcing compliance with policies requiring daily evaluation of psychiatric patients
boarding in the ED on involuntary commitments for stabilizing treatment until admission or
appropriate transfer can be arranged or until the patient is deemed stable for discharge. This
will be particularly important as recent studies have shown that odds of boarding for
psychiatric patients were nearly five times higher than for nonpsychiatric patients and that
boarding times for psychiatric patients are significantly longer than for nonpsychiatric
patients.28

Centers for Medicare & Medicaid Services recently issued EMTALA citations for
inappropriate transfer for patients with psychiatric emergencies transferred to other facilities
when inpatient beds within the sending hospital’s behavioral health unit were available and
considered by CMS to represent the same level of care. Nearly one-third of OIG settlements
in our study were cited for failure to arrange appropriate transfer. In the case study
described, although the hospital’s inpatient psychiatric facility had by policy and practice
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previously only accepted voluntary admissions, CMS determined that because the hospital
had available inpatient beds on a behavioral health unit, it had capacity to provide the
psychiatry treatment and milieu needed to help stabilize patients with psychiatric
emergencies, although the boarding patients were involuntarily committed. This case
highlights the need for hospitals with inpatient behavioral health units to reevaluate
exclusions to their admission policies, particularly when they have available beds and
affiliated EDs are boarding patients with psychiatric emergency conditions.

In our study, approximately one in seven cases involving psychiatric emergencies referred to
failure to accept appropriate transfer for specialized services. While inpatient psychiatric
facilities without areas that qualify as a dedicated ED may not be obligated to adhere to
other aspects of EMTALA (e.g., providing medical screening examinations), they are
required to accept appropriate transfer of patients from another ED with emergent
psychiatric conditions requiring specialized treatment if they have Medicare provider
agreements. CMS has also clarified that a recipient hospital’s EMTALA obligation does not
extend to patients admitted of another hospital.

Office of the Inspector General settlements related to psychiatric conditions concentrate in
two of the 10 CMS regions (1V and VI1), with half occurring in three states (Florida, North
Carolina, and Missouri). This is consistent with prior published work showing both high
rates of EMTALA citations and subsequent OIG settlements in the same regions.10.29
Further work is needed to determine if the high rates of civil monetary penalty settlements in
these regions reflect inadequate psychiatric emergency care or enhanced enforcement.

In recent years, EMTALA violations for patients with psychiatric emergencies have resulted
in several record-breaking civil monetary penalties. Although we did not identify any civil
monetary penalties against individual physicians related to psychiatric emergencies in this or
prior studies, 20 it is important that both physicians and hospital administrators be diligent to
ensure appropriate patient care and that facilities are compliant with the EMTALA statute
particularly for patients with psychiatric emergencies.

LIMITATIONS

Our study has some limitations worth noting. First, reported findings rely on administrative
data provided by the OIG and may be limited by variability in reporting and enforcement of
EMTALA cases related to psychiatric emergencies across regions or over time. However, the
information analyzed represents the best available data source to study OIG penalties, and
we have no reason to suspect systematic error in recording or reporting of data by the OIG.
Second, available data only included EMTALA cases resulting in civil monetary penalty
settlement agreements. It is possible that cases for which penalties were recommended, but
for which a settlement agreement was not reached, were not reported. Third, as published
settlement descriptions varied considerably in length and detail across the study period, it is
possible that some descriptions were sufficiently vague such that settlements related to
psychiatric emergencies may not have been identified using our methods. However, in the
vast majority of OIG settlement descriptions, the nature of the condition was indicated, and
the proportion of settlements related to psychiatric emergencies (19%) was similar to the
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proportion of overall EMTALA citations involving psychiatric emergencies identified in our
prior work (17%).”

CONCLUSIONS

Nearly one in five civil monetary penalties related to Emergency Medical Treatment and
Labor Act violations involved psychiatric emergencies. Settlements related to psychiatric
conditions concentrate in two of the 10 Centers for Medicare & Medicaid Services regions,
with half of all settlements occurring in three states (Florida, North Carolina, and Missouri).
Average financial penalties related to psychiatric emergencies were over twice as high as
penalties for nonpsychiatric complaints. Recent large penalties related to violations of the
Emergency Medical Treatment and Labor Act law underscore the importance of improving
access to and quality of care for patients with psychiatric emergencies.

Supplementary Material
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Figure 1.
Civil monetary penalty settlements related to EMTALA violations, 2002 to 2018. EMTALA

= Emergency Medical Treatment and Labor Act.
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Figure 2.
Civil monetary penalty settlement amounts related to EMTALA violations, 2002 to 2018.

EMTALA = Emergency Medical Treatment and Labor Act.
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