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Global Policy Surveillance: Creating and Using
Comparative National Data on Health Law and

Policy

Throughout the world, laws play
an important role in shaping pop-
ulation health. Law making is an
intervention with measurable ef-
fects yet often unfolds without
evaluation or monitoring. Policy
surveillance—the systematic, sci-
entific collection and analysis of
laws of public health significance—
can help bridge this gap by cap-
turing important features of law in
numeric form in structured longi-
tudinal data sets.

Currently deployed primarily
in high-income countries, methods
for cross-national policy surveil-
lance hold significant promise,
particularly given the growing
quality and accessibility of global
health data. Global policy surveil-
lance can enable comparative re-
search on the implementation and
health impact of laws, their spread,
and their political determinants.
Greater transparency of status and
trendsin law supports health policy
advocacy and promotes public ac-
countability. Collecting, coding,
and analyzing laws across countries
presents numerous challenges—
especially in low-resource settings.

With insights from compara-
tive politics and law, we suggest
methods to address those chal-
lenges. We describe how longitu-
dinal legal data have been used in
limited, but important, ways for
cross-national analysis and propose
incorporating global policy sur-
veillance into core global public
health practice. (Am J Public Health.
2020;110:1805-1810. https://doi.
org/10.2105/AJPH.2020.305892)
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he law plays an important

role in shaping the health of
populations. Central to public
health practice, law is used ex-
plicitly for health interventions
in matters that include tobacco
control, food safety, and pan-
demic response. Laws define the
structure of health systems, set-
ting the rules for such things as
what authority the government
has to prevent disease and how
medical service providers are
paid. The laws that structure
economic activity, taxation, and
public services directly influence
social determinants of health
such as education, income, and
housing quality." Identifying the
public health consequences of
specific laws, both good and ill,
provides a foundation for the
wide adoption of healthy public
policies.

Rigorous research on the
distribution and eftects of
health-related laws has a robust
recent history in the United
States and a handful of other
countries.” Longitudinal com-
parative studies across US states
have supported credible causal
inferences and helped spread and
improve interventions that have
significantly reduced preventable
morbidity and mortality.” Policy
surveillance—the systematic,
scientific collection and analysis
of laws of public health signifi-
cance’—has been a key element
of this work. At the same time,

growing sophistication in global
health data has enabled valid
cross-national comparison in
burden of disease, coverage of
key interventions, and progress
toward global health goals.” In
this context, cross-national re-
search on the impact of health
laws is more feasible than ever,
and consequently we suggest that
the practice of global policy
surveillance holds significant
promise as a tool for advancing
global health. It provides the
necessary legal data for evaluation
and can be published on Web
sites and in other forms to in-
crease accountability by giving
financing and governance bodies,
civil society groups, the media,
and citizens greater access to the
status and trends in laws that
matter to health.

We review the theory and
practice of global policy surveil-
lance and identify opportunities
and challenges posed by cross-
national research. With insights
from comparative politics and
law, we suggest solutions to

address those challenges and
propose widening the practice of
global policy surveillance as a
core part of the work of global
health.

SYSTEMATICALLY
MAPPING HEALTH
LAWS

We use the term “law” to
mean the authoritative rules that
governments make, broadly de-
fined. These include formal leg-
islation and regulations, health
policies, guidelines, and strategic
documents made in ministries
and government departments
that, although less formal, con-
stitute official rules. Although
law must also be understood to
manifest itself in implementation
practices, the legal beliefs of
people and, even as a form of
culture, policy surveillance fo-
cuses tightly on the textual
manifestation of law as official
rules.®

ABOUT THE AUTHORS

Matthew M. Kavanagh is with the Department of International Health, Georgetown
University, Washington, DC. Matthew M. Kavanagh and Mara Pillinger are with the
Georgetown University O’Neill Institute for National and Global Health Law, Washington,
DC. Benjamin Mason Meier and Hanna Huffstetler are with the Department of Public Policy,
University of North Carolina at Chapel Hill. Scott Burris is with the Center for Public
Health Law Research, Temple University Beasley School of Law, Philadelphia, PA.
Correspondence should be sent to Matthew M. Kavanagh, PhD, Georgetown University,
Department of International Health, 3700 Reservoir Rd NW, Washington, DC 20057-1107
(e-mail: matthew. kavanagh@georgetown.edu). Reprints can be ordered at http: / /www.ajph.org by

clicking the “Reprints” link.
This article was accepted July 25, 2020.

hitps: / /doi.org/10.2105/AJPH. 2020.305892

Kavanagh et al.

Peer Reviewed

Public Health Law 1805


https://doi.org/10.2105/AJPH.2020.305892
https://doi.org/10.2105/AJPH.2020.305892
mailto:matthew.kavanagh@georgetown.edu
http://www.ajph.org
https://doi.org/10.2105/AJPH.2020.305892

AJPH LAW & ETHICS

The COVID-19 pandemic
offers a timely example of the
importance of policy surveil-
lance. Governments around the
world have rapidly issued emer-
gency rules and enacted new
legislation. Although many
governments have used similar
approaches, there have been
important (sometimes substan-
tial) differences in the timing,
order, and details of these laws.”
Tracking national legal responses
has already informed policy de-
cisions and promoted public ac-
countability and has provided
data for modelers trying to pre-
dict the course of the pandemic.
In the longer term, data that
capture cross-jurisdictional vari-
ation in granular temporal and
legal detail will be crucial to
rigorous assessments of the effi-
cacy, equity, and costs of the
response to this unprecedented
threat.”

Mapping law across jurisdic-
tions and over time has been an
evolving part of public health law
monitoring and evaluation in the
United States and, to some de-
gree, globally.”' Legal mapping
is not to be confused with the
creation of a library of primary
legal documents. The most am-
bitious example of a global library
of health law was the World
Health Organization’s (WHO’s)
International Digest of Health Leg-
islation, which attempted to re-
quire countries to share their
important health legislation in
a legal information resource.'’
This effort essentially collapsed
under the weight of trying to
collect and update a library of
global health law. Legal mapping
projects, on the other hand, have
been more effective when they
have been more limited in scope
and have aimed to measure the
chief characteristics of particular
pieces of the larger corpus of
health law at a particular point
in time. For example, the
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Campaign for Tobacco-Free
Kids has mapped national
smoking policies, ' the WORLD
Policy Analysis Center has
mapped dozens of important
health law provisions,"” and
other organizations have
mapped such issues as global
health security, tuberculosis, and
human rights.'*!

Building on these mapping
efforts, policy surveillance is the
use of scientific research methods
to map key characteristics of
specific laws in multiple juris-
dictions as they change over time.
As suggested by the name, policy
surveillance draws on the same
epistemic rationale as disease
surveillance: consistent, ongoing,
systematic collection and dis-
semination of data over time for
planning, decision-making, and
evaluation. The contribution of
science to what in many respects
is standard law and policy re-
search lies in the use of trans-
parent and reproducible methods
to collect the relevant legal texts,
to observe (rather than interpret)
the key features of laws, and
to convert these textual features
into numeric measurements in
structured data sets that capture
change in legal provisions over
time.'® In the United States, such
data have been used to study such
things as the efficacy of alcohol
policies'” and the effect of min-
imum wage increases on infant
mortality and birth weight.'®

To expand these budding ef-
forts and overcome the chal-
lenges of cross-national policy
surveillance, we must increase
the breadth of interdisciplinary
methods for policy surveillance in
global health. Global policy sur-
veillance is comparative, gener-
ating data on the content of law
at the national and subnational
levels to enable comparison,
evaluation, and accountability; it
is distinct from studies of inter-
national law, in which the legal
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instrument itself does not vary
but its adoption, implementa-
tion, and impact do.'” Both
comparative and international
approaches contribute to the
study of global health law.?*"*

CROSS-NATIONAL
POLICY SURVEILLANCE
CHALLENGES

Employing policy surveillance
cross-nationally is a far more
complex endeavor, with signifi-
cantly more challenges than
analysis within a country. For all
their differences, US states mostly
share language and common-law
tradition, and they make law and
policy texts widely available
online. By contrast, comparative
researchers at the global level
must address variation across
countries in the structure and
day-to-day operation of legal
systems, inaccessibility of legal
texts, language differences,
practical difficulties in collecting
policies, and differences in legal
culture.

Common law, civil law, reli-
gious law, and other systems
exhibit different approaches to
how laws and rules are made,
categorized, codified, and
implemented.* The same health
law issue might be addressed in
different national legal systems
through formal legislation, ex-
ecutive decree, formal adminis-
trative regulation, or bureaucratic
rules. For example, policy on
when in the course of disease
to start HIV treatment can be
compared across countries; in the
United States this policy is subject
to guidance published by an
expert committee convened
through the executive branch of
government, whereas in Rwanda
it is formally approved by order
of the full cabinet.>*? Indeed,
the very understanding of what

policy and law are varies by na-
tional context, requiring a defi-
nition of “law” that embraces the
full range of authoritative rules in
a system.ﬁ’26 Countries differ in
the type and extent of powers
devolved to provincial and local
governments, so comparing na-
tional law may not capture the
full set of legal treatments to
which the population is exposed
or may fail to capture significant
differences in law within a
country.

Substantial logistical chal-
lenges also arise in the collection
and coding of legal texts across
countries and languages. Policies
and laws are not equally accessi-
ble across countries; in some they
may not be published online in
full, or at all, by the government
or legal publishers. In many
countries, agencies have the
power to make rules but may not
be required or motivated to make
them available to the public or
even other parts of government.
Language is a barrier in 2 ways:
researchers must be able to un-
derstand the words as such, and
they must be conversant in the
meaning of technical legal vo-
cabulary and colloquial use
employed in a particular country.
Official translations can address
the first barrier and to a lesser
degree the second, but official
translations are often unavailable
even for statutes and are rarely
produced for regulations and
other subsidiary rules. These lo-
gistical challenges raise particular
concern for valid cross-national
comparisons because some
countries may have consistently
missing information—particu-
larly low- and middle-income
countries and countries that
do business outside dominant
languages. Missing data from
countries can have a substantial
effect, skewing research about
the effect of laws on health.”’
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These challenges of finding
and analyzing the law are em-
bedded in an equally serious
cultural challenge. Societies may
differ on what they regard as a
legal matter, and even on what
law 1s. These kinds of differences
are important for figuring out the
scope of any policy surveillance
project, including what kinds of
texts will be included. In many
countries, expanding policy sur-
veillance in global health law will
challenge researchers to consider
whether and how unwritten rules
that are more common in some
contexts might be captured and
included in a rigorous and valid

manner.

COMPARATIVE
METHODS FOR POLICY
SURVEILLANCE

These challenges must be
addressed if cross-national policy
surveillance data are to be inte-
grated into empirical work and
support causal claims about the
drivers and effects of laws and
policies. Looking beyond health
law to comparative law and
comparative politics can help.
Comparativists have long devel-
oped methods for gathering and
analyzing data on complex and
intersecting variables across na-
tional legal and political institu-
tions, addressing many of the
challenges to global policy sur-
veillance.*® Political scientists
have studied how democracy,
electoral rules, federalism, and
constitutional protections have
influenced health outcomes,
along the way collecting, cate-
gorizing, and coding countries’
laws, policies, and institutions.?* !

Policy surveillance begins
with gathering the contents of
law—ideally by observing the
actual text—and then coding its
substantive characteristics for
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comparison. Texts of policy
documents for comparative work
are gradually becoming more
available, including in some
lower resource countries, in
collections such as the US Library
of Congress (https://bit.ly/
3jw8353), GlobaLex (https://
bit.ly/34m7C7m), and the
World Legal Information Insti-
tute (https://bitly/2GCjWYV).
Several international organiza-
tions have developed databases
on specific domains of global
health law, such as WHO’s
abortion law database, the World
Organisation for Animal Health’s
Animal Health Reports, and the
International Red Cross and
Red Crescent Movement’s
disaster law collection. If

policy surveillance researchers
publish the legal texts they col-
lect, the practice itself can be-
come an important public access
source.

Comparative researchers have
developed strategies in data
collection for addressing both
linguistic and cross-cultural
challenges, including the use of
translators and collaboration with
knowledgeable local experts.
Some comparative social scien-
tists have used extensive net-
works of researchers based in
countries or regions of interest to
help collect, translate, and code
primary sources—either building
networks from scratch or hiring
firms such as the Economist In-
telligence Unit with large net-
works at their disposal.”* This
work shows that it is possible
to meet, rather than ignore, the
need for local knowledge. Doing
this well requires training larger,
more diverse research teams and
investing time to address chal-
lenges of reliability that may arise
when multiple researchers are
involved. It is a proper challenge
for global health law and legal
epidemiology to build such
networks in the years to come.

In some global health contexts
—particularly in low-income
countries, which tend to have
lower levels of state capacity—it
may not be feasible to directly
gather or code original texts.
Because the goal of policy sur-
veillance is to code the content of
law in meaningful detail, not just
the presence or absence of a
law,?® researchers will often have
to go beyond formal legislation to
more arcane and hard to find
sources of law, such as guidelines,
strategies, and parliamentary
budget speeches.

It may prove challenging to
gain confidence that the re-
searcher has collected the full
range of policy documents
needed to understand the au-
thoritative law in place. It may
also be the case that the work
requires review of legal texts from
places whose legal system is not
well known to the researcher and
where lack of contextual and
local knowledge can lead to er-
rors in coding. These errors may
be of more than one kind: general
language and translation, special
legal meanings and terms of art,
or cultural or legal cultural mis-
understandings. In such situa-
tions, major risks to validity leave
policy surveillance researchers
with 2 options: construct data sets
with missing data that are biased
toward high-income contexts
or use alternative methods. It is
important to focus on the content
of law rather than on imple-
mentation or common practice;
we can nonetheless use methods
deployed in comparative social
science to enrich policy surveil-
lance data with information on
this content.

One promising option is to use
expert surveys in which well-
informed judgments from multi-
ple sources for a given country can
help provide missing information.
Although some US researchers
have found this approach to be less

Kavanagh et al.

Peer Reviewed

AJPH LAW & ETHICS

reliable than firsthand legal re-
search,” it may prove indispens-
able in settings where law cannot
be collected. Particularly where
local knowledge may be more
valid than incomplete primary
source documents or documents
coded incorrectly, well-crafted
surveys of experts, including local
attorneys and policy professionals,
have been shown to provide valid,
consistent cross-national data on
law and policy issues.** Even
where text is available, such sur-
veys might serve to validate cod-
ing results.

APPLICATION OF
GLOBAL POLICY
SURVEILLANCE

The data assembled through
policy surveillance can be
brought to bear on a wide range
of questions at the core of global
health. It enables 2 broad cate-
gories of empirical research (as
shown in Figure 1) on the de-
terminants and processes of
health policy choice (political
studies) and evaluation studies on
the consequence of policies on
health outcomes (legal epidemi-
ology). Policy surveillance pro-
vides data on the content of
policy, which can serve as either
the dependent or independent
variable in global health law re-
search. Applied in practice, policy
surveillance also enables ac-
countability and advocacy for
policy reforms that promote
health—Dboth by supporting
analysis to inform effective dif-
fusion strategies and policy
choices and by making policy
choices transparent for govern-
ments, funders, activists, and the
media to consider.

Political Studies
With cross-national varia-
tion in policies empirically
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FIGURE 1—Policy Surveillance in the Health Policy Cycle

established, it is possible to
better understand which factors
might influence a country to
adopt specific health-related
policies. This haslongbeen aline
of inquiry in comparative poli-
tics and international relations
on issues not related to health,
with common recognition that
national institutions, ideas, and
actors produce different poli-
cies and policy environments.
Countries with many veto
points, or checks on government
power, are less likely to produce
innovative climate polices.”
International factors can be de-
cisive; findings show that human
rights policies are influenced by
neighboring countries’ behav-
iors.>® Ideas matter; for example,
Keynesian economic theories
had profound effects on policy
choices in the 1980s and be-
yond.”” Such factors shift how
quickly policy change happens
and the dynamics by which it
diffuses across borders. Policy
surveillance provides the out-
come data needed to understand
the drivers of policy adoption
and how political institutions
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can support or hinder the
translation of public health sci-
ence and knowledge into poli-
cies to improve population
health.

Although such analysis has not
yet been widely employed in
global health, some work has
been done. Lieberman, for ex-
ample, examines how differences
in “ethnic boundary institu-
tions”—politically constructed,
salient racial and ethnic lines—
contribute to differential policy
choices on HIV/AIDS,*® and
Kavanagh et al. show that
WHO-recommended policies
on HIV treatment are adopted
more rapidly in countries where
power is diffuse.** These un-
derstandings can be valuable in
identifying different political
strategies for supporting policy
reform, suggesting, for example,
that international institutions
such as the Joint United Nations
Programme on HIV and AIDS
and WHO might focus strategies
tailored to the national political
environment rather than gener-
alized dissemination of scientific
evidence. Additional research
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remains limited, however, be-
cause it depends on data sets not
systematically produced for most
global health issues. A wide va-
riety of laws and policies, such
as tobacco regulation and the
adoption of essential medicines in
clinical guidelines, could offer
important areas for insight about
the political dynamics that pro-
mote the development of health
law and policy.

Legal Epidemiology
Evaluation Research

Successfully using law as a tool
to advance public health requires
evidence on the health impact
of particular laws and policies.
Through legal epidemiology—
studying law as a factor that ex-
plains the distribution of disease
and injury in a population—re-
searchers can evaluate which
policies are associated with better
health outcomes.*® Drawing
from the standards of evaluation
for other forms of public health
intervention, legal epidemiol-
ogy thus provides an empirical
basis for the development,

adoption, and enforcement of
laws shown to promote public
health. Policy surveillance provides
the independent variables for
analysis vis-a-vis the health out-
comes of interest, such as disease
prevalence and health system
characteristics. In a comparative
context, this also requires con-
trolling for the wide variety of
country characteristics (besides
policies) that might drive health
differences.

Many of the background
variables that make policies hard
to compare across countries have
been measured. Wealth, ethnic
divisions, relative democracy,
government structure, state ca-
pacity, religion, and many other
variables each have several
available measures with wide
international coverage, making
rich statistical modeling possible.
In this way, global policy sur-
veillance can support a robust line
of comparative research using
quantitative data to evaluate the
causal effects of laws on pop-
ulation health. Comparative
politics also has a long history of
valid causal inference about the
impact of laws and institutions—
calling for strong theorizing,
observing causal processes, and
testing multiple parts of theo-
retical relationships to avoid
confusing correlation with cau-

: 28-30,39
sation.

Nesting in-depth

qualitative studies of policy pro-
cesses inside large-N studies has

also been shown to be valuable in
allowing causal attribution.*’

A growing body of scholarship
draws on a data set narrowly
focused on specific facets of
health law across multiple
countries to try to understand its
health consequences. For exam-
ple, Reeves et al. show that
countries where some aspects of
sex work are legal have signifi-
cantly lower HIV prevalence
among sex workers than coun-

tries where all sex work is
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criminalized, even when con-
trolling for levels of economic
development and injection drug
use.*' Such work often uses
cross-sectional legal information
fromasingle point in time, which
limits analytic power.

Policy surveillance looks to
show not just differences be-
tween countries but also variation
over time within countries.
Several studies have illustrated
the potential for this. Stannah
et al. use individual-level data to
show a relationship between the
severity of anti-lesbian, gay, bi-
sexual, and transgender legisla-
tion between 2004 and 2016 and
both HIV testing and status
awareness among gay men and
other men who have sex with
men in 28 Aftican countries.*
Kavanagh shows that constitu-
tional protection of the right to
health between 1970 and 2010 is
linked to improved health ser-
vices performance, including
higher vaccination rates and
lower rates of mortality among
those younger than 5 years,
controlling for the most common
economic and social factors that
explain cross-national differences
in health.*

Chai etal., using data from the
WORLD Policy Analysis Center
in a difference-in-differences
approach, compared changes in
childhood diarrhea between
1995 and 2013 among a set of
low- and middle-income coun-
tries, some of which lengthened
their paid maternity leave pol-
icy.” They found a significantly
greater reduction in childhood
diarrhea in countries with
lengthened maternity leave.
Stuckler etal.** and Ponce etal.*
focused on economic policies—
using levels of spending
enshrined in law rather than
binary or categorical legal coding
—to show an effect of unem-
ployment laws on suicide and of
minimum wage laws on child
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undernutrition, respectively.
Comparative work on many
more issues of health policy are
possible given the vast amount of
data available both on global
health and for control variables in
cross-national analysis, but lim-
ited policy surveillance data
constrain what is possible.

Accountability and
Advocacy

Political analysis from policy
surveillance data can support in-
ternational actors such as the
WHO and the International
AIDS Society to support pro-
health policy reforms that address
the barriers to the adoption of
laws and policies that improve
public health. Legal epidemiol-
ogy can provide evidence to
policymakers about what works
and generate an evidence base
that can be used to outline best
practices and guidelines. Show-
ing that the criminalization of sex
work drives HIV infection rates
might not change the debate for
those morally opposed to sex
work, but it might for those
concerned about public health.
Showing that travel bans do not
prevent the spread of disease
might not change the debate for
nationalist governments, but it
might for those concerned about
global solidarity amid pandemic
threats.

Even without this further
analysis, however, publicly ac-
cessible global policy surveillance
can ensure the transparency of
laws and policies adopted by a
country and how they compare
with those of their neighbors or
with international norms. These
data can facilitate advocacy for
the adoption of beneficial poli-
cies. Work in this area could also
measure compliance with inter-
national norms. For example,
data from the HIV Policy Lab,
an academic—United Nations

collaboration, recently showed
that more than a third of national
HIV treatment policies do not
match WHO standards and still
require people living with HIV to
go to a clinic every month to pick
up drugs—a serious problem
during the COVID-19 pan-
demic.*® Similar analyses can
make comparisons with human
rights, health and safety, and
other global norms.

CONCLUSIONS

Policy surveillance in global
health law remains challenging,
and it is not surprising that few
scholars have conducted quality
global policy surveillance until
recently; however, more infor-
mation on health laws and policies
is available today than ever before.
The COVID-19 pandemic has
highlighted the imperative of
understanding how different legal
approaches are being deployed
throughout the world to respond
to a common public health threat.
Differences in the content, timing,
and deployment of lockdown
orders, social protection policies,
criminal laws, and other legal re-
sponses to the pandemic have
contributed to differences in
public health outcomes. There is
much work to be done to un-
derstand which responses are
proving the most effective, how
timing affects the consequences
of laws, and how different
aspects of law interact with
each other.

Disentangling these questions
requires robust quantitative and
qualitative information to capture
details of policy variation as it
unfoldsata time scale measured by
the day. No less important are
temporarily lower profile issues in
global health law; including the
regulation of food and beverages
in the context of obesity, the
enactment or abolition of user fees
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for health care access, changes in
legal access to abortion care, le-
galization of sex work, and many
more legal interventions can have
as much effect on population
health as other types of global
health intervention and should be
the subject of surveillance.

It is now possible to better
understand what drives policy
choice, to better evaluate the
impact of policy choices on
public health, and to explore how
to realize global health with
justice. Ensuring this improved
understanding of global health
law will necessitate harmonized
methodologies to ensure com-
parable results. These policy
surveillance methods will require
an interdisciplinary approach that
brings together lawyers, political
scientists, health professionals,
and others to track, evaluate,
and ultimately improve the
policy environment for public
health. A4JPH
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