Health Policy and Planning, 34,2019, 401-402
doi: 10.1093/heapol/czz045

Advance Access Publication Date: 7 June 2019
Commentary

Emerging threats of global preemption to
nutrition labelling

Eric Crosbie'?, Arian Hatefi** and Laura Schmidt*®®*

School of Community Health Sciences, University of Nevada, 1664 N. Virginia Street, Reno, NV 89557, USA,
20zmen Institute for Global Studies, University of Nevada, 1664 N. Virginia Street, Reno, NV 89557, USA,
3Department of Medicine, University of California San Francisco, 505 Parnassus Avenue, San Francisco, CA 94143,
USA, “Institute for Global Health Sciences, University of California San Francisco, 550 16th Street, Third Floor, San
Francisco, CA 94158, USA, ®Philip R. Lee Institute for Health Policy Studies, University of California San Francisco,
3333 California Street, Ste 265, San Francisco, CA 94148, USA, ®Department of Anthropology, History and Social
Medicine, University of California San Francisco, 3333 California Street, Ste 485, San Francisco, CA 94148, USA

*Corresponding author. Philip R. Lee Institute for Health Policy Studies, 3333 California Street, Ste 265, San Francisco,

CA 94148, USA. E-mail: laura.schmidt@ucsf.edu

Accepted on 8 May 2019

Overconsumption of globalized commodities, including tobacco,
alcohol and ultra-processed foods, are among the most important
non-communicable disease (NCD) risk factors (GBD 2016 Risk
Factors Collaborators 2017). Transnational corporations (TNCs)
increasingly market these commodities to vulnerable groups, includ-
ing the young and the poor, and aggressively lobby governments for
trade and investment agreements that constrain regulatory environ-
ments. With their expanding international reach, such efforts repre-
sent a globally shared NCD risk.

In June 2018, >50 health experts co-signed a letter urging
‘strong health provisions in international trade agreements’ to curb
demand for unhealthy commodities (e.g. taxation, marketing
restrictions and product labelling) (Friends of the UN HLM on
NCDs, 2018). A January 2019 EAT Lancet Commission report
emphasized that unhealthy and unsustainably produced food poses
a global risk to both human health and the planet (Willett ez al.,
2019). Recent efforts to revise the North American Free Trade
Agreement (NAFTA) illustrate how trade and investment agree-
ments could be used to limit governments’ capacities to enact
nutrition-based NCD prevention policies (Thow and McGrady,
2014). In this comment, we look to the history of tobacco control to
gauge the potential threat that trade and investment agreements
pose to innovative policies regulating nutrition labelling as a case in
point.

Trade policy: a cautionary tale of global
preemption in tobacco control

Preemption occurs when a higher level of government (e.g. a state)
limits the authority of a lower level (e.g. a city) to enact new policies.
Global preemption occurs when international treaties, including
trade and investment agreements, restrict the authority of nation-
states to implement new policies (Crosbie et al., 2014).

TNCs have used the threat of international legal action, known
as ‘regulatory chill’, for decades to successfully block, weaken and
delay tobacco controls, including restrictions on tobacco advertis-
ing, packaging and labelling, and retail display (Crosbie and Glantz,
2014). In 2010-11, Philip Morris International sued the Australian
and Uruguayan governments over their tobacco packaging and
labelling policies through the World Trade Organization (WTO)
and bilateral investment treaties (Crosbie et al., 2018).

Health groups responded by lobbying governments to cite the
WHO Framework Convention on Tobacco Control (FCTC) in ami-
cus briefs, which encouraged international trade and investment tri-
bunals to ultimately rule in favour of Australia and Uruguay
(Crosbie et al., 2018). They also lobbied governments party to the
Trans-Pacific Partnership Agreement negotiations, securing a to-
bacco carve-out that denies TNCs from directly challenging tobacco
controls (Crosbie et al., 2014). Despite such public health victories,
Australia and Uruguay paid substantial legal fees to protect their to-
bacco labelling policies, and the court battles chilled the spread of
these policies globally (Crosbie et al., 2018). Furthermore, the safe-
guards afforded by the FCTC and recent legal victories have not
extinguished the threat: Tobacco preemption successfully discour-
aged, and continues to discourage, some nations from passing
tighter restrictions (Crosbie et al., 2019a).

The emerging threat of global preemption to
nutrition labelling

Interpretive nutrition labels are an innovative NCD prevention pol-
icy. Front-of-package labels provide simplified nutrition text and/or
symbols on packaged foods to increase consumer awareness of
ultra-processed foods and encourage healthier alternatives. Chile
implemented a food labelling policy in 2016 that alerts consumers
to foods high in calories, fat, salt and free sugars. Six to 10 months
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following implementation, purchases of sugary drinks and cereals
had decreased by 25% and 9%, respectively (Universidad de Chile,
2018).

The success of Chile’s innovative food labelling approach has
shown potential for diffusion. Ecuador and Peru have followed with
similar policies, and a host of other countries in the Americas region
(Canada, Mexico, Brazil, Panama and Uruguay) are currently delib-
erating. WTO member states have raised trade concerns in the
WTO regarding interpretive nutrition labelling policies (Thow et al.,
2018). While these concerns have weakened such food labelling pol-
icies in Thailand and Indonesia, Chile successfully defended its own.

Food and beverage TNCs have clearly learned from the success-
ful tobacco preemption strategy (Crosbie er al., 2019b). In 2018,
leaked drafts of the NAFTA renegotiations revealed the US’s aggres-
sive efforts to chill the spread of interpretive nutrition labels (Ahmed
et al., 2018). An American-introduced provision would have pre-
vented any warning symbol, shape or colour that ‘inappropriately
denotes that a hazard exists from consumption of the food or nonal-
coholic beverages’ (Ahmed et al., 2018). Although the final text of
the treaty revisions dropped this provision, this case shows the very
real potential for global preemption in nutrition policy.

Implications for the way forward

Trade and investment agreement preemption is an important, global
and shared threat to health. TNCs have already demonstrated their
substantial economic influence in lobbying for NAFTA renegoti-
ation provisions that would undermine interpretive food labelling.
Nutrition policy does not have a strong countervailing international
public health treaty like tobacco policy does in the FCTC. The
Codex Alimentarius, a United Nations internationally recognized
standard for nutrition labelling, can be used as a reference in trade
forums. However, the Codex could be used in ways that both posi-
tively and negatively impact health. It could, for example, be used to
promote use of the Nutrient Reference Values for salt and saturated
fat (Thow et al., 2015). Alternatively, the Codex could be used to
promote weak regional labelling regulations in lieu of stronger na-
tional labelling policies.

The impact of trade and investment agreements on interpretive
nutrition labelling is an important case example, one that is general-
izable to other nutrition policies, including dietary guidelines, tax-
ation, food retailer regulations, marketing restrictions and school-
based interventions (Thow et al., 2015). Trade and investment
agreements have quantifiable health consequences. They present
both risks and opportunities: While preemption in food trade and
investment policy can threaten health, these agreements could also
be structured in ways that promote health. Trade and investment
agreements concerning commodities that drive the global NCD bur-
den should be monitored carefully, and public health interests
should be represented in these agreements. These are two means by
which trade and investment policy could be transformed into a glo-
bal function for health—one that transcends borders and effectively
mitigates transnational health risks (Hatefi et al., 2018).

Conflict of interest statement. None declared.

Acknowledgements

This publication was supported by the National Center for Advancing
Translational Sciences, National Institutes of Health, through UCSF-CTSI
UL1 TR0O01872 and the University of Nevada, Reno.

References

Ahmed A, Richtel M, Jacobs A. 2018. In Nafta Talks, U.S. tries to limit junk
food warning labels. New York Times. New York City, USA. 20 March
2018.  https://www.nytimes.com/2018/03/20/world/americas/nafta-food-
labels-obesity.html, accessed 22 October 2018.

Crosbie E, Eckford R, Bialous S. 2019a. Containing diffusion: the tobacco
industry’s multipronged trade strategy to block tobacco standardised pack-
aging. Tobacco Control 28: 195-205.

Crosbie E, Schillinger D, Schmidt LA. 2019b. State Preemption to Prevent
Local Taxation of Sugar-Sweetened Beverages. JAMA Intern Med 179:
291-2.

Crosbie E, Glantz SA. 2014. Tobacco industry argues domestic trademark
laws and international treaties preclude cigarette health warning labels, des-
pite consistent legal advice that the argument is invalid. Tobacco Control
23:¢e7.

Crosbie E, Gonzalez M, Glantz SA. 2014. Health preemption behind closed
doors: trade agreements and fast-track authority. American Journal of
Public Health 104: e7-13.

Crosbie E, Sosa P, Glantz SA. 2018. Defending strong tobacco packaging and
labelling regulations in Uruguay: transnational tobacco control network
versus Philip Morris International. Tobacco Control 27: 185-94.

Friends of the UN HLM on NCDs. 2018. The how: a message for the UN
high-level meeting on NCDs. Lancet 392: e4-5.

GBD 2016 Risk Factors Collaborators. 2017. Global, regional, and national
comparative risk assessment of 84 behavioural, environmental and occupa-
tional, and metabolic risks or clusters of risks, 1990-2016: a systematic ana-
lysis for the Global Burden of Disease Study 2016. Lancet 390: 1345-422.

Hatefi A, Allen LN, Bollyky T]J et al. 2018. Global susceptibility and response
to noncommunicable diseases. Bulletin of the World Health Organization
96: 586-8.

Thow AM, Jones A, Hawkes C et al. 2018. Nutrition labelling is a trade policy
issue: lessons from an analysis of specific trade concerns at the World Trade
Organization. Health Promotion International 33: 561-71.

Thow AM, McGrady B. 2014. Protecting policy space for public health nutri-
tion in an era of international investment agreements. Bulletin of the World
Health Organization 92: 139-45.

Thow AM, Snowdon W, Labonte R et al. 2015. Will the next generation of
preferential trade and investment agreements undermine prevention of non-
communicable diseases? A prospective policy analysis of the trans pacific
partnership agreement. Health Policy 119: 88-96.

Universidad de Chile. 2018. Ley De Etiquetado: Cambios En Composicion
De Alimentos Y De Conductas Tras Su Implementacién. 21 November
2018. https://inta.cl/evaluacion-de-panel-de-expertos-nacional-e-internacio
nal-revela-cambios-en-composicion-de-alimentos-y-conductas-de-las-per
sonas-tras-implementacion-de-la-ley-de-etiquetado/, accessed 28 November
2018.

Willett W, Rockstrom J, Loken B et al. 2019. Food in the Anthropocene: the
Eat-Lancet Commission on healthy diets from sustainable food systems.
Lancet 393: 447-92.


Deleted Text: <sup>9</sup>
Deleted Text: ,
Deleted Text: .
Deleted Text: .
Deleted Text: .
Deleted Text: .
Deleted Text: .
Deleted Text: &hx201C;
Deleted Text: .&hx201D;
Deleted Text: ,
Deleted Text: .
Deleted Text: ,
Deleted Text: .
Deleted Text: .
https://www.nytimes.com/2018/03/20/world/americas/nafta-food-labels-obesity.html
https://www.nytimes.com/2018/03/20/world/americas/nafta-food-labels-obesity.html
https://inta.cl/evaluacion-de-panel-de-expertos-nacional-e-internacional-revela-cambios-en-composicion-de-alimentos-y-conductas-de-las-personas-tras-implementacion-de-la-ley-de-etiquetado/
https://inta.cl/evaluacion-de-panel-de-expertos-nacional-e-internacional-revela-cambios-en-composicion-de-alimentos-y-conductas-de-las-personas-tras-implementacion-de-la-ley-de-etiquetado/
https://inta.cl/evaluacion-de-panel-de-expertos-nacional-e-internacional-revela-cambios-en-composicion-de-alimentos-y-conductas-de-las-personas-tras-implementacion-de-la-ley-de-etiquetado/

