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ABSTRACT

In this paper, I explore how viability, meaning the ability of the fetus to
survive post-delivery, features in the law regulating abortion provision in
England and Wales and the USA. I demonstrate that viability is formalized
differently in the criminal law in England and Wales and the USA, such that it
is quantified and defined differently. I consider how the law might be applied
to the examples of artificial womb technology and anencephalic fetuses. I
conclude that there is incoherence in the meaning of viability and argue
that it is thus a conceptually illegitimate basis on which to ground abortion
regulation. This is both because of the fluidity of the concept and because
how it has been thus far understood in the law is unsupported by medical
realities. Furthermore, it has the effect of heavily diluting pregnant people’s
rights with overly moralistic limitations on access to healthcare.
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L. INTRODUCTION
The status of human entities before birth has been a subject of debate for centuries and
remains highly contested. In need of a pragmatic answer, the law in many jurisdictions
has adopted a gradualist approach to abortion regulation and provision. Viability has,
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thus, become an important feature of the law. Viability is ‘the ability [of a developing
fetus] to survive independent of a pregnant woman’s womb’! In jurisdictions adopting
this approach, abortion is lawful or accessed with less difficulty, before the point that a
fetus is deemed viable. After viability, abortion is lawful in a narrower set of circum-
stances and/or harder to access. Gradualism as grounds for determining the moral
permissibility of abortion has been subject to heavy challenge in the philosophical
literature. Viability remains, however, enshrined as a legal concept in multiple juris-
dictions, perhaps exemplifying the gap between moral reasoning and the law (which
is inevitably more arbitrary). Lawmakers often paint viability as a workable position
somewhere between the demands of the anti-choice and the pro-choice campaigns
found in the political landscape of England and Wales and the USA. The politicized
labeling of viability as a compromise is misplaced, however, because viability limits
access to healthcare. The meaning afforded to the concept of viability in the law is
therefore hugely impactful.

In this paper, I consider how viability features, is defined, and is utilized in the law in
England and Wales and the USA and whether these conceptions of viability are legally
coherent. The impact of viability as a tool in legal regulation that limits access has been
well explored. It is often argued that viability should not be utilized as a legal metric to
ground abortion rights.” In this paper, I consider the parameters of viability as a legal
concept, specifically how it has been both defined and quantified and its conceptual
grounding. Most literature that criticizes the concept has not considered the mechanics
of the concept in terms of how it is defined and instrumentalized. Since viability is
so entrenched in the law, we should have a clear understanding of its meaning that
can be consistently articulated and be able to justify its inclusion as a legal standard.
I demonstrate that while viability is often described in a simple account of ‘the ability
of a fetus to survive after pregnancy’, the concept has been deployed, understood,
and defined in vastly different ways in the USA and England and Wales. I argue that
for viability to be considered a coherent concept, it must have a rational and cogent
basis that is consistent about what kind of life ex utero matters legally and can be
consistently applied in different circumstances. I echo calls made by other scholars that
it is inappropriate to ground regulation by reference to viability; however, I do so by
considering by what logics the particular legal regimes identified recognize viability as
a justifiable concept and standard of compromise in abortion law.

I compare the law in these two jurisdictions because, despite some economic and
cultural similarities between them, they have different modern histories of abortion law,
abortion politics, and systems of provision.? In the USA, abortion provision is in the
hands of State legislatures that are subject to some restrictions by the Supreme Court,
which has interpreted the Constitution, most notably in Roe v. Wade* and Planned
Parenthood v. Casey,” to recognize that abortion is encompassed in the right to privacy.

1 J. GLOVER, CAUSING DEATH AND SAVING L1VES, 124 (Penguin, 1990).

2 E.g.Joanna Erdman, Theorizing Time in Abortion Law and Human Rights, 19 HEaLTH HUM. R1GHTS 31, 35
(2017).

3 D. HALFMANN, DOCTORS AND DEMONSTRATORS: HOw POLITICAL INSTITUTIONS SHAPE ABORTION
Law IN THE UNITED STATES, BRITAIN AND CANADA 4 (Chicago University Press, 2011).

4 Roev. Wade, U.S. 113 (1973).

S Planned Parenthood v. Casey, 112 U.S. 2791 (1992).



Is ‘viability’ viable? + 3

In England and Wales, no right to abortion is recognized, but Parliament has legislated
to ensure medicalized access under certain circumstances.® Viability features in both
these frameworks to differing degrees. The US Supreme Court has been explicit that
the right to abortion is limited by foetal viability. In England and Wales, the statutory
framework has, both directly and indirectly, the effect of ensuring access becomes
more limited after foetal viability. These jurisdictions are therefore useful points of
comparison for examining the coherence of viability because it is featured, defined, and
quantified differently in both.”

First, I demonstrate the extent to which viability determines the legality, or provi-
sion, of abortion in both jurisdictions. Second, I test the concept of viability that is
contained in the law of each jurisdiction by considering its application to two specific
cases: the development of artificial womb technology and anencephaly. Artificial womb
technology is of interest because such a development might challenge the viability
timeline by enabling the support of fetuses ex utero much earlier in gestation.® Fetuses
with conditions incompatible with life such as anencephaly are of interest because they
allow investigation of the possibility that viability is a rebuttable presumption later
in gestation. I demonstrate that there are internal inconsistencies in the application
of the law in these jurisdictions in how the law is applied to these two case studies.
There are, therefore, problems in how viability has been legally conceptualized and
in implementing viability as a feature of the law, resulting in inconsistency in the
legal recognition afforded to fetuses and in determining what kind of life matters ex
utero. Finally, I argue that viability is not a conceptually legitimate basis for abortion
regulation.

II. THE ORIGINS OF VIABILITY
Before delving into the particularities of how viability is both featured and articulated in
the law in the USA and England and Wales, it is necessary to first explore the conceptual
foundations of viability as a concept.

The central role of gradualism in theorizing about the fetus has long been evi-
dent. Based on the work of physicians such as Hippocrates, who advanced a grad-
ualist account of fetal formation and development,’ Aristotle considered the moral
significance of a fetus as increasing with its development. His theory, centered on

6 Abortion Act 1967, 5.1 (1) (a) as amended by s.37 Human Fertilisation and Embryology Act 1990, 5.37.

7 The author notes that the choice of jurisdiction is also the result of their familiarity with English law and
the prominence of US conceptions of viability in the discourse on abortion law. This work was completed
during a research visit at the University of Toronto.

8 For a thorough comparative account of how the invention of artificial womb technology (both capable of
partially or completely capable of facilitating gestation extra uterum) would affect both the legality of and
access to abortion in the UK, the USA, and Canada see: C. Horn, Gestation Beyond Mother/Machine:
Legal Frameworks for Artificial Wombs, Abortion and Care (2020) (PhD Thesis, Birkbeck University of
London). This thesis more thoroughly addresses concerns related to the regulation of artificial wombs
in these jurisdictions. The concern of this paper is not the regulation of artificial womb technology, but
the coherency of viability as a legal construct and artificial womb technology is utilized as an example to
illustrate some of the problems with the concept of viability.

9 For a full account of the earliest medical theories of fetal growth (and concepts of ensoulment) see:
Véronique Dasen, Becoming Human: From the Embryo to the Newborn Child, in THE OXFORD HANDBOOK
oF CHILDHOOD AND EDUCATION IN THE CLASSICAL WORLD 18 (Judith Evans Grubbs and Tim Parkin
eds., 2013).
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‘ensoulment’, suggested that the embryo is a ‘vegetative soul’ potentially equivalent to
that of plant life, but it attains a more sentient existence and soul as it attains a human
shape—when the fetal body is formed and movement can be perceived.!? The theory
that ‘quickening,” the moment that fetal movement is first perceived, marked a morally
significant moment in fetal development persisted throughout the centuries featuring
in the work of Thomas Aquinas11 among others. These accounts focus, much like
the modern conception of viability, on identifying a particular feature of the fetus’s
capacities in order to isolate the point at which it can be thought of as a ‘living being’
The focus began shifting away from quickening to viability in the late 19th century
with advancing medical technology and increasing obstetrical knowledge. Viability
as a concept has its origins in the emergence of contemporary prenatal care. With
the revelation of a design of a neonatal incubator at the World Exposition in 1896,'>
viability became an increasingly important indicator as a matter of medical ‘pragmatic
concern’™ in the context of prenatal care. Viability is, in a medical sense, the point at
which there is a reasonable probability that a fetus could survive ex utero when provided
with care. Primarily, the concept is utilized by clinicians in the context of spontaneous
preterm delivery to determine whether the provision of intensive care is appropriate.'*

There is some extent to which the theory that viability as the point at which the
fetus becomes deserving of some protection as a ‘living being), and thus is a relevant
consideration in the regulation of abortion, came to fruition as a form of political
compromise. Lavi explains that this is because the concept is often presented as a ‘plain
reality and a non-controversial development stage that any reasonable person would
acknowledge’.15 The logic being that ‘once the fetus is viable, its status as a full-human
being seems to be a self-evident truth. The viable fetus no longer needs to become a full-
human being; it is ready to begin to live an independent life}'® It therefore, seemingly,
presents a position based on an exercise of logic, but that also allows pregnant people
the chance to access abortion care up to a certain point, after which the fetus is ‘entitled’
to certain protections. Later in this paper, I will review the significant criticism that is
deployed against viability as a morally significant moment in fetal development and
criticize the extent to which viability can be understood as a compromise in abortion
regulation.

II1. VIABILITY IN THE LAW
This section outlines how abortion provision is dependent upon determinations about
viability in England and Wales and the USA and makes some preliminary comparative
observations.

10 Aristotle, DE ANtMa (ON THE Soutr) (Penguin Books, 1986).

11 T Aquinas, ON HumaN NaTure (Hackett Publishing, 1999).

12 William Silverman, Incubator-Baby Side Shows, 64 PEDIATRICS 127, 129 (1979).

13 Shai Lavi, Beyond Natural Potentiality: Brain Death Pregnancy, Viable Fetuses, and Pre-Implanted Embryos, 11
LEHR 161, 182 (2017).

14 E.g. Nuffield Council on Bioethics, Critical Care Decisions in Fetal and Neonatal Medicine: Ethi-
cal Issues (2006), http://nuffieldbioethics.org/wp-content/uploads/2014/07/CCD-web-version-22-Ju
ne-07-updated.pdf (accessed July 27,2019).

1§ Lavi, supra note 13, at 182.

16 1Id.


http://nuffieldbioethics.org/wp-content/uploads/2014/07/CCD-web-version-22-June-07-updated.pdf
http://nuffieldbioethics.org/wp-content/uploads/2014/07/CCD-web-version-22-June-07-updated.pdf
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A. England and Wales

Under S.58 and 59 of the Offences against the Persons Act 1861, it is a crime for any
person (including the pregnant person) to unlawfully procure a miscarriage. This crime
can be committed at any point in gestation, irrespective of any perceived (in)capacities
of the fetus to survive ex utero.!” The Infant Life (Preservation) Act 1929 created the
offence of child destruction, committed when a person wilfully acts to intentionally
destroy a fetus capable of being born alive.'® The Abortion Act 1967 (AA 1967) pro-
vides medical practitioners with a defence to these criminal offences in a proscriptive
list of circumstances, the first of which is termed the ‘social ground for abortion” and
stipulates that termination is lawful if two doctors agree that ‘the pregnancy has not
exceeded its 24 weeks and continuing the pregnancy would involve risk (greater than
if the pregnancy were terminated) of injury to the physical or mental health of the
pregnant woman or a existing children of her family’!? This does not provide pregnant
persons with a right to pregnancy termination, because the AA 1967 is still framed in
medical terms; termination can be provided before 24 weeks provided that the risk
of continuing the pregnancy is greater than the risks of termination. However, this
provision is so broad it renders ‘every pregnancy legally terminable within the first
24 weeks’?? This defence in the AA 1967 has installed an implicit viability threshold.
There are defences available for doctors performing abortion after 24 weeks; however,
they are harder to establish and require ‘clear proof of the more serious danger spec-
ified’>! These grounds consist only of where the termination is necessary to prevent
‘grave permanent injury’ to the physical or mental health of the pregnant woman,
where pregnancy is a greater risk to the woman’s life than termination, or where there
is a substantial risk that the fetus has serious abnormalities.”” Because the defences
available to a doctor to avoid criminal sanction after 24 weeks are narrower and framed
in terms of greater severity, the AA 1967 appears to grant a limited ‘right to be gestated’
to fetuses from 24 weeks. This is, of course, subordinate to pregnant people’s life and
health, but notably the law distinguishes between the justifications for abortion before
and after this point.

There is a more explicit reference to viability in the offence of child destruction
criminalizing the abortion of fetuses capable of being born alive. The Infant Life
(Preservation) Act 1929 (ILPA 1929) provides limited guidance on the meaning of
capable of being born alive, other than to stipulate that reaching 28 weeks’ gestation was
prima facie proof. This minimum threshold was subsequently lowered to 24 weeks.>?

17 Andrew Grubb, Abortion Law in England: The Medicilization of a Crime, 18 Law, MED. HEALTHCARE, 146,
149 (1990).

18 Infant Life Preservation Act 1929,s.1 (1).

19 Abortion Act 1967, 5.1 (1) as amended by Human Fertilisation and Embryology Act 1990, 5.37.

20 E.JACKSON, REGULATING REPRODUCTION: Law, TECHNOLOGY AND AuTONOMY 80 (Hart Publishing,
2011). While it may be true that the law only imposes stricter restrictions on access to abortion after
24 weeks, it is difficult, in reality, for people in the UK to access abortion after 16—18 weeks. This is because
there are relatively few providers that offer late second trimester abortions. I am grateful to an anonymous
reviewer for raising this point.

21 Andrew Grubb, The New Law of Abortion: Clarification or Ambiguity? CRiM LR 659, 661 (1991).

22 Abortion Act 1967, s.1 (1) (b)-(d) as amended by s.37 Human Fertilisation and Embryology Act
1990, s.37.

23 1Id,s.1(1) (a).
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Section 5 of the AA 1967 was amended in 1990%* to specify that this offence is
not committed when a medical practitioner conducts abortion in the circumstances
outlined by the Abortion Act. It remains unclear whether the Abortion Act offers the
more stringent protection to fetuses only at 24 weeks and beyond, or whether fetuses
before 24 weeks are also encompassed if proof can be if they are capable of being
born alive. It is possible to view the 24-week threshold as either fixing legal viability
to this point (regardless of whether this matches medical reality/opinion) or as a
guideline marking the point from which viability is legally assumed, but not necessarily
precluding the recognition of younger fetuses as viable.

The language used in the AA 1967 and ILPA 1929 is significant. There were ample
opportunities for Parliament when drafting the AA 1967, or amending it in 1990, to
specify that the AA 1967 24-week threshold was superseding a ‘capable of being born
alive’ standard. It plausible, therefore, that capable of being born alive was intended to
afford protection to some fetuses before 24 weeks; preventing termination unless the
grounds under the AA 1967 were met. Judges have interpreted ‘capable of being born
alive’ in this way. In C v. S,%° the Court of Appeal judgment afforded considerable time
to considering medical evidence to ascertain whether an 18-week fetus was capable
of being born alive under the ILPA 1929. The legislative threshold is thus ‘only a
presumption which relieves the prosecution of the burden of proving viability’ after
that point and ‘does not prevent proof that a particular fetus is viable at an earlier stage
in development’?® Cv. S was decided before the 1990 amendments to the AA 1967 but
demonstrates that there is potential for the viability timeline to be shifted, increasing
the scope for liability if there is not strict adherence to the defences in the AA 1967.

What is encompassed in the capacity to be born alive? In C v. S, Donaldson MR
stipulated that a fetus was capable of being born alive only if it could breathe after birth,
with or without a ventilator.”” In Rance,”® Brooke J suggested a fetus would be viable
only when capable of ‘living through its own lungs alone, without deriving any of its
living or power of living through any connection with its mother’? English law clearly
focuses on the capacity to breathe to establish viability. In C v. §, Mr C claimed that
capable of being born alive was a more restrictive legal concept than viability; it need
only be established that the fetus could survive no more than birth.>? It was held that
being born at 18 weeks would result in little hope of survival, because there would be
no capacity to breathe. This did not resolve the issue of whether the capacity to breathe
only for a short time after birth would be sufficient, or whether the capacity would
have to be more substantial (such as longer term use of the lungs). Intuitively, capable
of being born alive is intended to convey a capacity to breathe for some reasonable
time after birth.>! The wording of the ILPA 1929 implies that the offence would be

24 Human Fertilisation and Embryology Act 1990, 5.37.

25 CuS,1AIER 1230 (1987).

26 Grubb, supra note 17, at 150.

27 Cv.S, supranote 25, at 151 per Donaldson MR.

28  Rance and Another v. Mid-Downs Health Authority and Another [1991] 1 QB 587.

29 Id.at 620-621 per Brooke J.

30 Cuv. S, supranote 25.

31 J. Mason, THE TROUBLED PREGNANCY: LEGAL RIGHTS AND WRONGS IN REPRODUCTION, 21 (Cam-
bridge University Press, 2007); Abortion Act 1967, s.1 (1) (a) as amended by Human and Fertilisation
Embryology Act 1990, 5.37.
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committed when a fetus is delivered alive and breathes but does not live long after
that. The presumption in the AA 1967 that a fetus is capable of being born alive from
24 weeks gestation demonstrates Parliament’s intention to include fetuses that once
born may not survive in the longer term, given the usual prognosis of neonates born
at this point in gestation, which would have been even worse 20 years ago when the
threshold was made law.>> Viability in English law means capable of being born alive
and surviving for a time by breathing, rather than being born alive and surviving in the
longer term.

B. The USA

In Roe v. Wade, the Supreme Court recognized that the constitutional right to privacy
encompasses the right to terminate a pregnancy, but this right could be qualified by
the state’s interest in potential life at fetal viability. The right to abortion continues
until the point a fetus becomes ‘potentially able to live outside the mother’s womb,
albeit with artificial aid’*> Blackmun J advanced a ‘trimester framework’ to separate
different developmental phases in gestation and illustrate the differing levels of state
interference that could be lawfully justified in each. Roe holds that ‘with respect to the
State’s important and legitimate interest in potential life, the ‘compelling’ point is at
viability . .. if the State is interested in protecting fetal life after viability, it may go so
far as to proscribe abortion during that period, except when it is necessary to preserve
the life or health of the mother’3* This point was identified as the third trimester of
pregnancy. Nineteen years later in Casey, the Supreme Court, while abandoning
Blackmun’s trimester framework, reaffirmed ‘that viability marks the earliest point at
which the state’s interest in fetal life is constitutionally adequate to justify a legislative
ban on non-therapeutic abortions” emphasizing that ‘the attainment of viability may
continue to serve as the critical fact . . . 2> The Court replaced the trimester framework
with the ‘undue burden’ test, holding that a law is unconstitutional if its ‘purpose or
effect is to place substantial obstacles in the path of a woman seeking an abortion before
the fetus attains viability’3”

Pregnant people have the right to terminate pregnancy, as part of the constitutional
right to privacy, until foetal viability. Individual states must refrain from passing laws
that unduly interfere with access to abortion until viability. After viability, States can
pass whatever restrictions on abortion they see fit, expect that a pregnant person must
still be able to access abortion if their pregnancy poses a serious risk to their health or
life. This clear delineation by viability begs the question about its definition. In Casey,
viability was defined as ‘the time at which there is a realistic possibility of maintaining
and nourishing a life outside the womb, so that the independent existence of the second
life can in reason and all fairness be the object of state protection’*® It was observed

32 Elizabeth Chloe Romanis, Challenging the ‘Born Alive’ Threshold: Fetal Surgery, Artificial Wombs, and the
English Approach to Legal Personhood, 28 MED. Law Rev. 99, 110 (2020).

33 Roe, supra note 4, at 160 per Blackmun J.

34 Id.at163-164.

35 Casey, supra note 5, at 860 per O’Connor J., Kennedy J. and Souter J.

36 Id.

37 1Id.at878.

38 Id.at870.
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that the precise point of viability is dependent on medical technologies, and medical
developments would come to re-determine the concept.’® In Roe, fetal viability was
estimated at 28 weeks, though it was acknowledged that viability could occur earlier.*’
Casey found that States could restrict abortion access from 23 to 24 weeks ‘or some
moment even slightly earlier in a pregnancy’.41 In Planned Parenthood v. Danforth,42
the Supreme Court considered the constitutionality of a Missouri abortion statute,
including its definition of viability as ‘that state of fetal development when life of the
unborn child may be continued indefinitely outside the womb by natural or artificial
life supportive systems’** This definition was found to be consistent with Roe because
when a fetus is viable, it would presumably be capable of ‘meaningful life outside the
mother’s womb’ flexibly understood.** The Supreme Court resisted the claim that
viability was a concept that could be fixed to a particular point in gestation because
‘viability was a matter of medical judgment, skill, and technical ability and [in Roe] we
preserved the flexibility of the term . . .. It is not the proper function of the legislature
or the courts to place viability, which essentially is a medical concept, at a specific
point in the gestation period’*> The viability threshold is thus seemingly dependent
on technology, but ultimately on medical evidence and opinion with no discrete defi-
nition concerning the kind of independent existence of which a fetus must be capable.
Viability is strongly tied to the notion of foetal independence from a pregnant person.
Swyers warns that ‘assuming that medical science continues with the same momentum
seen over the past two decades of advances in. .. postnatal care, a woman’s right to
terminate her pregnancy under the current viability standard may soon disappear’*®

The Supreme Court’s refusal to quantify viability means that States have been left
to define viability as they see fit, which has resulted in a multitude of approaches. Most
State laws have ultimately followed the Supreme Court’s reasoning and maintained that
viability is a medical concept, deferring judgment to medical professionals. Despite
this, most States place limitations on that medical judgment by implementing some
quantification of viability, either by reference to gestational age (GA) or the capacities
of a fetus. Regulations at State level largely fit into three categories: those that define
viability as a matter of medical judgment; those that define viability by referencing
the capacities or features of the fetus; and those that define viability as a fixed point
in gestation.

Some States define viability only by referencing the capacities or features of the fetus.
Wyoming defines viability as ‘that stage of human development when the embryo or
fetusis able to live by natural or life-supportive systems outside the womb of the mother
according to appropriate medical judgment.”*” Utah defines viability as the point when
an ‘unborn child’ is potentially able to live outside the womb as determined by a doctor

39 Id

40 Roe, supra note 4.

41 Casey, supranote S, at 861 per O’Connor J., Kennedy J. and Souter J.

42 Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52 (1976).

43 The 1969 Missouri Statute, § 2(2).

44 Danforth, supra note 32, at 63 per Blackmun J.

45 Id.at64.

46 Matthew Swyers, Abortion and its Viability Standard: The Woman’s Diminishing Right to Choose, 8 GEO.
Mason U. Cwv. R. L. ]. 87, 104 (1997).

47 WY Stat, 2019, § 35-6-101.
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to a reasonable degree of medical certainty.** Among States that provide a definition of
viability, the vast majority explicitly include those fetuses that can only survive ex utero
with artificial support. As recently as 2006, Kansas defined viability as the capacity to
survive after birth, ‘without the use of extraordinary measures,’ placing stricter limits
on the kind of ex utero existence considered sufficient. The law in Kansas, however, now
defines ‘viable’ as the stage of fetal development when ‘it is in the physician’s judgment
according to accepted obstetrical or neonatal standards of care and practice applied by
physicians in the same or similar circumstances that there is a reasonable probability
that the life of the child can be continued indefinitely outside the mother’s womb with
natural or artificial life-supportive measures’>°

Interestingly, there are inconsistencies between States regardinghowlong after being
born a fetus would have to be physically able or likely to survive to be considered viable.
There are limited references to this in the legislation of most States (adopting similar
language to the English model), but there are some notable exceptions. Maryland
specifies that viability entails a ‘reasonable likelihood of the fetus’s sustained survival
outside the womb’;>! Kansas also, as indicated, stipulates a ‘reasonable probability that
the child can be continued indefinitely outside the womb’>* Such definitions, while
uncommon in State Codes, are interesting in that they, in specifying the period of time
that a fetus would have to survive after birth, set a more stringent requirement on life
after birth. These definitions seemingly exclude those fetuses that might be delivered
alive and survive only for a few seconds of independent life.

Other States have only implicit definitions of viability. These States have statutes
limiting abortion after a particular point in gestation. There is much variance on
the identified point of viability from 20> to 25 weeks.>* Some States still adopt
the trimester framework, limiting abortion from the second®® trimester. Despite the
Supreme Court having affirmed a constitutional right to abortion until viability, by
having left viability abstract without careful quantification, pregnant people have been
rendered vulnerable. There is extreme inequity in access to reproductive healthcare
(including termination) across the Country. It is bizarre that the Supreme Court
would affirm a right but leave that right with absent parameters enabling States to
construct their own criteria to accessing it. There are several plausible reasons that
might account for the significant discretion left to States on the content of this right.
The viability threshold is broadly enunciated in law with significant scope for political
interpretation.56

It is important to note here that in 2019 there was a trend of State legislatures
attempting to abandon the viability framework entirely. A swarm of ‘foetal heartbeat

48 Utah Code, 2019, § 76-7-301.5.

49  Kan. Stat, 2006, § 65-6701.

50 Kan. Stat, 2018, § 65-6701.

51 MD Code Health, 2018, § 20-207 [emphasis added].

52 Supranote SO [emphasis added].

53 Asignificant number of states have a 20-week threshold, e.g. North Carolina, N. C. Gen. Stat., 2019, § 14-
4S.1.

S4  Virginia did have a 28-week limit, but this was revised to 25 weeks in May 2019.

55 E.g. South Carolina; C Code, 2019, § 44-41-10.

56 Tam grateful to one of the anonymous reviewers for raising this point.
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laws’ has been passed in Alabama,®” Arkansas,*® Mississippi,”” and Louisiana.®® These
laws attempt to prohibit abortion after a foetal heartbeat can be detected—around
6-8 weeks from conception ‘regardless of viability’*! (except in emergencies). These
Actshave all, at the time of writing, been blocked by Federal Courts,%? but they demon-
strate a political determination among some legislatures to challenge Roe v. Wade.

IV. PRELIMINARY OBSERVATIONS

There is some legal recognition that there is a state interest in potential life in both
the USA and England and Wales, which has resulted in some legislative protection for
unborn fetuses. The law of each jurisdiction has also recognized that this state interest
becomes ‘compelling’ later in pregnancy, so that restrictions can justifiably be enacted
onabortion. There is incongruity, however, in ascertaining what viability means and the
point at which viability occurs. This inconsistency demonstrates that different kinds of
life ex utero are meaningful enough to command ‘state interest’ in each jurisdiction.

First, exactly how a viability threshold has been established in law is different in
each jurisdiction. While the term viability is used explicitly in the US legal framework
established in Roe v. Wade, it does not feature in the criminal law in England and Wales
at all. Despite this, it is clear that abortion regulation constructs a gestational time
limit that intersects with a fixed point in gestation that is often cited as the point of
tetal viability, and the offence of child destruction affords some protections to fetuses
who are ‘capable of being born alive;” which adopts the similar logics to the concept of
viability in being concerned with the fetus’s potential.

Second, there are potential differences in these jurisdictions as to whether viability
as a legal concept is considered distinct from medical conceptions of viability. The
US Supreme Court has been clear that viability is a term intended to reflect medical
possibility, and most States have legislated along these lines, though this approach is
not adopted by all State legislatures. In England and Wales, there remains debate as to
whether viability is a strict legislative threshold or an ill-defined legal construction®?
that might therefore reflect medical opinion.

Third, there is a significant inconsistency in the GA of presumed viability. In England
and Wales, 24 weeks is used as ‘prima facie proof. The US Supreme Court emphasizes
that viability is a medical question, though judgments have posited fetuses which are
viable from 23 weeks. There is also a significant variation in gestational limits at State
level, including several US States with limits below 22 weeks. It remains to be seen
how the US Supreme Court would rule on the constitutionality of these fixed points
if specifically challenged. While there is inconsistency in terms of GA between and
within jurisdictions, there is a common problem with all of these approaches; they
all label fetuses as viable at a point in development when the data do not reflect a

57 Alabama Human Life Protection Act 2019, 5.2 (c).

58 Arkansas SB 134.

59 Mississippi SB 2116.

60 Louisiana SB 184

61 Mississippi SB 2116.

62 The Louisiana law has not been blocked directly, but it contained an express provision that it would only
take effect if Mississippi’s law was upheld in federal courts.

63 Romanis, supra note 32, at 115-116.
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substantial likelihood of survival. Myrhaug and others note that since ‘proactive life
support for infants born at 22-24 weeks’ GA is a relatively new phenomenon, and
[therefore] we have limited knowledge on the chance of survival and survival without
significant impairments’.64 Their systematic review concludes, however, that existing
data suggest that the survival rate of neonates at 22 weeks was 7.3 per cent when
calculated in proportion of all live births, and 24.1 per cent as a proportion of infants
transferred to neonatal intensive care for treatment.%® At 24 weeks, the survival rate is
around 29.9 per cent when calculated as a proportion of all live births and 59.7 per cent
as a proportion of those transferred to neonatal intensive care. Even at 24 weeks, the
likelihood of survival is dependent on access to the best medical care.°® Some cohort
studies included in the review placed the likelihood of survival much lower.®” Tt is
puzzling that the law, and medical profession, sets the viability standard with reference
to, effectively, some chance of survival, rather than a reasonable chance of survival.

Moreover, there is no evidence that a fetus could ever survive ex utero at some of
the points that legislatures have identified (less than 22 weeks) even with intensive
care, because the lungs would not yet be formed. Survival with the aid of intensive
care is dependent on a neonate having sufficiently formed lungs to tolerate artificial
ventilation.® The way these thresholds (at a specific GA) have been constructed
suggests that viability is concerned with a chance of survival, rather than the likelihood
of survival or meaningful life after birth. Intuitively, however, it seems that a ‘state
interest’ in an entity would be more defensible if there were some longevity to life.

In the following sections, I explore the coherency of viability in the law, by exam-
ining what kind of life ex utero the legal frameworks of England and Wales and the
USA consider valuable. This turns on whether viability is constructed as a rebuttable
presumption or an evidential rule. In both jurisdictions, an isolated point in gestation
is identified, formally or informally, as the point a fetus is (assumed) viable. Does this
preclude fetuses younger than this point from being recognized as viable? Does the
law allow for the recognition that an individual fetus is not viable later in gestation? A
consistent and coherent account of viability, that is carefully quantified, is not provided
in English or US jurisprudence.

V. VIABILITY EARLIER IN GESTATION
In England and Wales, the law has constructed viability as a rebuttable presumption,
because a fetus before the 24-week threshold is not precluded from being determined
‘viable’ The C v. §% judgment demonstrates the willingness of English judges to
examine evidence regarding the viability of fetuses before the 24-week threshold.”’
However, the standard remains ‘capable of being born alive’, suggesting that the fetus
must be capable of displaying some legally recognizable life signs after being born. A

64 Hilde Myrhaug et al., Survival and Impairment of Extremely Premature Infants: A Meta-analysis, 143 PEDI-
ATRICS €20180933 (2019).
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67 Myrhaug et al., supra note 64.

68  Emily Partridge and Alan Flake, The Artificial Womb, in FETAL THERAPY: SCIENTIFIC BASIS AND CRITICAL
APPRAISAL oF CLINICAL BENEFITS, 83 (M. Kilby et al. eds., 2020).
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70 Romanis, supra note 32, at 1185.
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newborn capable of only surviving with the aid of intensive care is considered viable in
English law. There has been limited further clarification about what likely duration of
life after birth is sufficient to establish that a fetus is viable. Viability is even less fixed
in US law since the Supreme Court has refused to fix a point in gestation from which
a fetus is presumed viable. Individual States have thus been free to define viability and
the point from which they will assume that fetuses are viable. Some states set a low
threshold of presumed viability.

Anti-choice campaigns often attempt to validate arguments about reducing abortion
time limits by referencing advances in medical technology and their impact on the
viability timeline.”! The argument is that if a fetus can survive earlier in gestation
ex utero, then abortion legislation should reflect that medical possibility. Prematurity
remains the leading cause of death for preterms born at or before 26 weeks’ gestation,”>
because before this point, the infant risks being too functionally immature to survive.
The likelihood of survival, and without serious complications resulting from care
complications or developmental limitation, increases with GA. There is considerable
variation in studies investigating survival rates for neonates born preterm and extremely
premature that is usually, as the British Association of Perinatal Medicine note, because
results are influenced greatly by ‘cohort selection, place of birth and variation in the
provision of active and obstetric and neonatal management.’”> However, a recent
systematic review notes that chance of survival, among those who receive intensive
treatment, increases from 24.1 per cent at 22 weeks to 90 per cent at 27 weeks.”* Only
23 per cent of surviving children delivered at 22 weeks are without an impairment; this
rises to 39.3 per cent of those born at 24 weeks and to 70.8 per cent at 27 weeks.”®
In the medical literature, there is generally some consensus that a realistic threshold
based on some chance of survival (as explained) can be placed at 24 weeks.”® However,
notable exceptions of preterms surviving exceptionally young and the wishes of parents
to attempt resuscitation on preterm neonates serve to reinforce the notion of a viabil-
ity threshold accounting for outside possibilities. The Nuffield Council of Bioethics
guidelines regarding resuscitation decisions specifies that resuscitation attempts on
newborns below 22 weeks should not be attempted outside of recognized clinical
trials.”” This raises questions about the kind of life the law is recognizing ex utero. Is
some possibility of survival ex utero sufficient, or some possibility of a healthy life with
longer-term survival prospects? Or even a reasonable likelihood of survival with good
prospects for a healthy life? In both jurisdictions, law and medical guidelines do not set
their sights as high as a reasonable likelihood of survival and/or long-term prospects.

71 Sheila Mclean, Abortion Law: is Consensual Reform Possible? 17 J. Law Soc. 106, 113 (1990); Leah
Eades, Social Realities, Biological Realities: The 24-week Fetus in Contemporary English Abortion Activism, 74
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A. Artificial wombs: artificial amnion and placenta technology (AAPT)”®
There has been little change in the data regarding premature survival in recent years,
as it appears that the clinical possibilities of conventional care to aid survival have
been exhausted.”” Interventions can only do so much for preterms born without the
functional capacities for independent life, e.g. insufficiently formed organs. There is,
however, technology on the horizon thought capable of shifting the viability timeline
earlier in gestation. Two research teams, in the USA and Australia/Japan, have claimed
‘proof of principle’ for artificial amnion and placenta technology®® (AAPT) and specu-
late that their devices might replace conventional neonatal intensive care in the future.®!
These devices are designed to mimic the function of the placenta and environment
of the human uterus such that they are capable of continuing the process of gestation
(known as partial ectogestation®” ); ‘the central principle underlying the iterative devel-
opment of [the EVE] platform is to treat extremely preterm infants as fetuses, rather
than as small babies . . . to avoid the use of pulmonary gas exchange’®> Therefore,
AAPT would not be subject to the same limitations of gestational maturity, as they can
facilitate continued organ maturation and growth and so could shift perceptions of the
viability timeline.3*

Research scientists are explicit that they intend to mitigate the impact of being born
premature rather than challenge current conceptions of viability. They identify their
clinical target population at 23-25 weeks,®® as those who would already be subject to
treatment in intensive care. I have argued elsewhere that in the initial stages of testing
this technology, it should be used on those preterms that we would not consider viable,
because to test it on preterms potentially able to survive in intensive care is to deny them
medical treatment for potentially no benefit.%¢ There is thus the possibility that clinical
trials of AAPT will necessarily demonstrate the clinical utility of the technology in
aiding developing human entities not currently considered viable. Moreover, if AAPT
can better promote the survival of preterms on this current viability threshold, there

78 Kingma and Finn explain that the term artificial womb is misleading because the womb is not ‘replaced’
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and Potential Implications, 44 J. MeD. ETHics 751 (2018).
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will be calls to use the technology to aid those preterms delivered not far behind it.*’
Gradual use of technology, primarily to aid individual patients and eventually informing
general practice, is how the medical conception of viability has arrived at the 22—
24 week point. It is hard to speculate about how far AAPT may be able to stretch the
viability timeline, as there will be other natural limitations. The developing human
entity must survive a form of birth to be placed in an ‘artificial womb’ (AAPT). The
developing human entity must also have some kind of fetal physiology to be supported
by the current models being developed by researchers in the USA, Australia/Japan, and
the Netherlands.®® In the future, odds in the AAPT might be improved if caesarean
sections are scheduled and exposure time and stress for developing entities limited.
Future models may (a long way in the future) also be capable of sustaining even more
primitive human entities. While AAPT is a speculative development, the technology is
an interesting example to examine the coherence of viability in the law.

AAPT is conceptually distinct from other forms of preterm care because it is
continuing the process of creating, rather than rescuing, developing human entities.
Thus, the subject of an artificial womb (AAPT), termed the ‘gestateling’,sg is a unique
entity because it is neither a fetus nor a neonate. A fetus is a developing human entity
undergoing the process of gestation dependent upon a pregnant person. A neonate,
while developingstill, is no longer undergoing a process of creation and must be capable
of partially self-sustaining in the external environment. A gestateling is undergoing the
process of gestation and is not ex utero in a meaningful sense, but it is not dependent
upon a pregnant person.”® Viability is generally thought of as the capacity to exist
ex utero (conventionally the uterus being a part of a pregnant person). There is the
potential to describe some fetuses as ‘viable’ in the sense that they can be sustained
outside the body of a pregnant person, but they are not in any way capable of an
independent post-gestation existence. Should we consider these fetuses ‘viable?” Or
not, because they are capable only of being transferred to an ‘artificial womb’?

Insofar as any legal concept of viability has any utility, and it would distinguish
between those fetuses that are capable of independent existence after gestation and
those that are not. A fetus becomes ‘viable’ only when it can survive ex-gestation
irrespective of where that gestation is taking place. A fetus should only be described
as ‘viable’ only when able to take on some of the burden of sustaining themselves
independently. Emergence from gestation involves the developing human entity under-
going meaningful biological adaptations enabling self-sufficiency, interaction with and
survival in the ex utero environment (even if they were dependent on rescue technolo-
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gies in neonatal intensive care).”! There are substantive reasons to believe that a fetus
gestating in a pregnant person that would only be able to continue any biological life ex
utero if the process of gestation was continued is different in nature to the fetus capable
of making the biological state changes for independent living. If the purpose of the
viability timeline is to identify potential life that the state has a meaningful interest in
preserving, the state has a greater interest in the preservation of a life able to survive ex
utero rather than an entity that can only ‘continue to be gestated ex utero’”” The entity
that can make a meaningful adaptation to the external environment is a life that has the
potential of being realized, rather than having potential only in a removed sense.

Is the existing law of England and Wales and the USA nuanced enough to account for
this difference? Doctrinal lawyers are often criticized for considering the application of
contemporary legal frameworks in different contexts—for example, the development
of a future reproductive technology. However, it is only by speculating about how
a potential future event (the development of AAPT or ‘artificial wombs’) might be
treated in contemporary legal frameworks that we can expose any potential conceptual
flaws in the existing legal framework” and consider the necessary changes for a better
legal future. In such an exercise, therefore, we can consider how the law and the logics
that underlie it need reform in line with technological developments.

While English law does, to some extent, entrench a moveable concept of viability, it
makes explicit reference to being capable of ‘being born alive’ rather than just existing
ex utero. The gestateling (subject of AAPT) would likely not be capable of satisfying the
legal definition of ‘born alive” in English law because it does not breathe or perform any
exertive activities that demonstrate any independence or self-sufficiency.”* Because it
remains in the process of gestation, it is not ‘born alive’ Thus, fetuses should only be
considered viable when capable of maintaining some kind of (supported) independent
existence following the biological state changes encompassed in birth. In the USA,
scholars frequently explain that the Supreme Court quantified viability as a standard
of only ‘independent existence’ from a pregnant person.”> Horn, in her comparative
account of abortion and the law in England and Wales, the USA, and Canada after
the development of artificial womb technology, stresses that the viability timeline in
US law does mean that the development of the technology could result in significant
restrictions on abortion access.”® The explicit references to medical advancements and
the likelihood that viability will shift with future medical developments in Roe and
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Casey are highlighted as support for the suggestion that a fetus would be considered
viable for legal purposes earlier and earlier in gestation.”’

English and US law thus have different approaches: English law is concerned with
fetuses capable of being born and maintaining some independent life function, whereas
in US law, the standard is stipulated in a way that sets the threshold lower; at just
independence from a pregnant person. English law is concerned with the capacities
of the developing human entity, whereas US law is not. Some US States have passed
legislation conceptually similar to the English approach—making specific reference
to the capacities of the fetus—even though they are not required to set such specific
standards. The reasons for the difference can be elucidated in the origins of the law in
each jurisdiction. In England and Wales, the focus on the ‘capacity to be born alive’
standard originates from the ‘born alive’ rule in criminal law. A human entity only has
legal personality and can therefore be the victim of homicide, if it is born alive.”® Such
a rule has been long established in English law; in the 17th century, Sir Edward Coke
wrote that

ifa woman be quick with childe and by potion or otherwise killeth it in her wombe, or ifa
man beat her, whereby the child dieth in her body, and she is delivered of a dead childe, this
is great misprison, and no murder: but if the childe be born alive, and dieth of the potion,
battery, or other cause, this is murder; for in law it is accounted a reasonable creature, in
rerum natura, when it is born alive.”?

A human entity that is killed before being born alive cannot be recognized as a victim
of homicide, but its death is recognized in the crime of child destruction.'% The
offence of child destruction was constructed with reference to the ‘born alive’ rule—
and therefore places emphasis on the potentiality to be alive (i.e. exercising some
independent function), since being alive at birth is the relevant fact in the law.!%! In
contrast, US law has focused on the capacity for an independent existence because
the law as it was conceptualized was not attempting to construct a coherent distinc-
tion between infanticide and homicide, but to establish an object of legitimate state
interference—thus, it focuses solely on the circumstance in which a human entity’s
existence no longer infringes on the right to privacy of a pregnant person by virtue of
its location—independence from the pregnant person.

It is interesting that in both jurisdictions, there remains some extent to which the
determination of viability (even for the purposes of the law) is a medical question.
The US Supreme Court is, as explored, explicit that this is the case, and in England
and Wales, the ‘capacity to be born alive’ may be open to medical interpretation. It
remains to be seen how the medical profession will respond to AAPT and whether
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the technology will be considered conceptually distinct from rescue technologies in
practice and its impact on the viability timeline. For obvious reasons, there is yet
little qualitative or quantitative data available about the attitudes of doctors toward
viability and abortion provision in light of AAPT. In a 2020 study, 91 Australian doctors
were asked closed questions about their conception of viability in the advent of such
technology and its capacity to continue gestation of fetuses at 22 weeks. The study
reported that 88 per cent of respondents believed that, in light of the technology, if
a fetus were delivered at this point, it should be considered ‘viable’!?? Interestingly,
41 per cent of respondents indicated that the availability of such technology would
influence their opinion of abortion being performed at this GA.'%3

If viability is a concept intended to meaningfully convey some notion of the poten-
tiality of life, English law currently adopts the more coherent account of viability as
applied earlier in gestation. There is a meaningful developmental difference between
a fetus no longer necessarily in need of being created because it could survive after
gestation with conventional care and a fetus that cannot be sustained outside of gesta-
tion. Though questionable, if the state has an interest in potential life, it seems intuitive
that this interest would be directed only toward those fetuses that could live in the
external environment rather than those human entities still dependent on being created
(whether in utero or an ‘artificial womb”). The approach of the US Supreme Court is
vague and encompassing of fetuses incapable of making the necessary biological state
changes to demonstrate a completed birth.

VI. VIABILITY LATER IN GESTATION

The legal framework of these jurisdictions considers viability a rebuttable presumption
earlier in gestation, but what about those cases where the viability of a fetus later
in gestation (passed the point the law might presumes viability) is questionable?
Examining to what extent the law is sensitive to the capacities of an individual fetus
is an important aspect of ascertaining the substance of viability and what it intends to
protect. If viability is about establishing the point a fetus becomes a ‘potential life’, this
will always be specific to an individual fetus and its capacities. If viability operates as a
rebuttable presumption in one direction, to allow for recognition that a fetus earlier in
gestation might be viable, it would be inconsistent not to recognize that some fetuses
may not be viable later in gestation. It is potentially possible to generalize that most
tetuses will be sufficiently developed to survive with some assistance after a specific
point in gestation; however, this will always depend on the particular circumstances.
The medical standard of viability is based on the ‘human interpretation of statistical
probabilities” applied to fetuses as a class.'** There will be variances between fetuses
at the same point in the gestational period, such that we could describe one fetus as
‘viable’ at 25 weeks and another not based on their stage of development.
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A. Anencephaly

Anencephalic fetuses have a congenital absence of the brain, parts of the skull and
scalp,'%° and are inherently non-viable because the absence of a brain is lethal and
irreversible in all cases.!% Stillbirth is a common outcome of an anencephalic preg-
nancy.'”” When the fetus can be delivered biologically alive, it does not survive long
post-delivery.'®® Anencephaly is usually detected during prenatal ultrasounds; though
sometimes not until later in pregnancy.'”” Applying the law to anencephaly allows
consideration of whether viability is individualized to a fetus and its capacities, or it
is a rigid concept strictly applied later in gestation.

In English law, there is provision for the termination of an anencephalic fetus even
after 24 weeks (the implicit viability threshold). The Abortion Act 1967''° provides a
defence to a doctor performing a later-term abortion in the case of ‘a substantial risk that
ifthe child wereborn . . . itwould be seriously handicapped’. There has been little clari-
fication of the necessary severity of the handicap in these circumstances;'!! however, it
is clear that given the severity of anencephaly that abortion would be lawful here. This
does not answer the question as to whether such a fetus would be considered ‘viable’
and whether the prima facie assumption of viability from 24 weeks can be rebutted. An
English Court has not addressed thisissue, because the AA 1967 does allow termination
after 24 weeks in all the circumstances it is usually sought after on the grounds that
the foetus is non-viable (without needing to consider viability). The AA 1967 is clear
that even after a fetus is prima facie viable, the pregnant person’s interests in health
and life remain paramount, allowing them to terminate their pregnancy if necessary.
The handicap provision does not mandate that the fetus must have an abnormality that
would be life-limiting after gestation.!! It is therefore unknown whether there is any
requirement in English law that to be capable of being born alive, the fetus need be
capable of longer-term survival. English legislation was likely intended to afford legal
protection to any human entity that survived birth, irrespective of prospects for longer
term survival.'!® Viability is not a coherent concept if it does not proscribe more than
surviving birth. Cv. S established that a prima facie assumption of viability at a particu-
lar point in gestation is intended to shift the burden of proof in establishing viability
away from a prosecutor. If the Court is willing to accept that a party can claim that
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viability is evident earlier in gestation if compelling evidence is presented,''* equally
then should not the ‘prima facie proof’ of viability be challengeable with evidence? An
anencephalic fetus, regardless of GA, would patently never be capable of surviving for
a meaningful amount of time after birth. Most fetuses with anencephaly are absent a
cerebral cortex and thus will never be capable of consciousness, and only capable of
sustaining very limited signs of life for a short period.!'> While such a fetus might be
considered biologically alive on delivery because of these basic signs of life, it might
also satisfy the legal definition of death in English law, that is brain death.''® Thus,
describing it as ‘capable of being born alive’ seems counter-intuitive. If a fetus were
never likely to have an independent life or consciousness—why should it be afforded
comparable protection to fetuses with potentiality? Arguably, the AA 1967 is intended
to ensure exactly this by providing explicit grounds for the termination of those fetuses
unlikely to survive as a result of a severe congenital impairment.

The US Supreme Court is clear that the viability threshold intends to protect the
‘potential for independent life’ Little further clarification has been offered about what
kind of life meets this standard. Thus, it remains unclear whether viability later in
gestation is a rebuttable presumption in US law. Some States have chosen to be more
specific in legislation about what kind of ex utero existence is sufficient to establish
viability. While most refer to artificial life support to denote fetuses that can survive
with the assistance of intensive care as potentially viable, few qualify that further with
reference to the duration of life after birth. In Florida, viability means ‘the stage of
fetal development when the life of the fetus is sustainable outside the womb through
standard medical measures’'!” In Maine, viability is defined as ‘the state of fetal devel-
opment when the life of the fetus may be continued indefinitely outside the womb by
natural or artificial life supportive means’! '® Maryland defines viability as a ‘reasonable
likelihood of the fetus’s sustained survival outside the womb’ The American College
of Obstetricians and Gynecologists echo this approach, advising that abortions per-
formed later in pregnancy are usually those involving risk to the pregnant woman or
foetal ‘anomalies incompatible with life, such as anencephaly . . .>!'” In some States,
a fetus would be described as viable if there were only the possibility of it surviving
birth and no longer, for example States that consider a fetus viable from a specific
point in gestation at which the data would not predict a reasonable likelihood of either
long-term survival or even any survival after birth.'?’ The recognition afforded to
these fetuses with conditions incompatible with life is not only incoherent but also
actively harmful to pregnant people carrying an anencephalic pregnancy. A recent
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anonymous testimonial by an American physician describes the agony of attempting
to support patients carrying pregnancies with no chance it results in a child while being
legally, professionally, and politically restricted from offering the option of ending the
pregnancy.'?! The legality of an abortion based on foetal abnormality is dependent
upon the law of individual States.

The rigidity of homicide law in both jurisdictions means that the live birth of a non-
viable neonate that is subsequently killed would trigger homicide culpability. In the
USA, the Born-Alive Infants Protection Act 2002 extended federal protection afforded
to infants ‘born alive’ at any stage of development. The Act defines ‘born alive” as
breathing or ‘has a beating heart, pulsation of the umbilical cord, or definite movement
of voluntary muscles . . . . Regardless of whether the expulsion . . . occurs as a result of
natural or induced labor, cesarean section, or induced abortion.'?? It is possible for a
fetus without the capacity for life; even those absent a brain, to be born bearing these
signs of life, and protected by the law of homicide.

The ‘born alive’ rule also applies in England and Wales. Any human entity born alive
is a person for the law of homicide. English law dictates that a child is born alive if it
breathes or demonstrates ‘any other signs oflife’'>* There was little further clarification
in the relevant legislation about what signs of life are sufficient to demonstrate life. It is
clear, however, that a fetus need only survive the process of birth and display signs of
life for a short time after to be a potential victim of homicide if action is taken to end its
life.'>* In both jurisdictions, the live birth of a non-viable neonate that is then killed
would trigger homicide culpability, yet termination of the same entity when a non-
viable fetus (whether it is non-viable inherently because it is absent a brain or because
it is too immature to survive) might not be an unlawful abortion. This appears initially
incoherent and confusing and is an inconsistency that anti-choice advocates often
attempt to monopolise on by analogizing the unborn with the neonate. In the USA,
this has culminated in several States adopting ‘foetal personhood’ laws to recognize
that a fetus can be the victim of a homicide with the effect of undermining abortion
provision.'?® There has been no positive case advanced for non-viable or never-viable
fetuses being afforded the protection of homicide law. It is illogical to use a fetus that
was never capable of living long post-birth to reason that a fetus also not capable of, or
even never capable of, living if it were born should have an equivalent protection. This
was the conclusion reached on this subject in the Supreme Court of Brazil which held
that, ‘abortion is a crime against life. The potentiality of life is what is protected. In the
case of anencephalic fetuses.... there is no life possible’ thus, there can be no crime’ 2
In any event, we expose more incoherence in the meaning afforded to viability in the
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law when we consider examples later in gestation, both within and between the USA
and England and Wales.

It is useful here to highlight that there is no moral continuity between an entity that
has actually been delivered alive and an entity that could be delivered alive.'?” The
rigidity of homicide law in this area is potentially necessary as a way of ensuring that
there is no discrimination between human entities. Greasley explains that ‘interper-
sonal variations in person-relevant capacities should not affect the equal moral status of
individuals within the range . . . [this is] morally essential for maintaining the kind of
relations between persons that we deem valuable’!*® As such, a human entity delivered
alive!*” is afforded the protection of the law of homicide because they have been born
alive, even if they cannot survive in the longer term. It is clear, however, that a fetus who
has the capacity to be born alive (whether that survival would be short- or long-term)
need not be treated with a comparable level of respect. The reality is that capacity to be
born alive is not the same as having been born alive.

Any recognition given to the ‘capacity to be born alive’ is an argument based on
potential—and we do not treat entities on the basis of what they might be, but on what
they are.!>" Any equivalence drawn between the capacity to be born and having been
born is ‘in itself misleading, for it is often taken to suggest that an X that is potentially
a’Y in some mysterious fashion already possesses the being and significance of Y2!3!
There are meaningful differences between these two entities—one capable of being
born alive and one born alive—most notably, that the entity capable of being born
132 or dependent on an artificial placenta.
In contrast, however, the entity born alive is ‘natal’ and has ‘come into the world with

alive is still located inside a gestating person,

and as a specific body, in a given place, set of relationships, situation in society, culture,
and history ...  and is dependent in ways that specifically flow out of their birth!3?
including interaction and physical contact with others. Entities with the potential to
be born alive may well become natal in this meaningful sense, however, significant
changes in physicality (the process of birth), in the case of entities located inside a
gestating person, and physiology (adaptation to the external environment) must take
place before they do. These are substantial prerequisites to being born alive: a human
entity must survive delivery and must adapt to the external environment.

VII. THE CONCEPTUAL ILLEGITIMACY OF VIABILITY THRESHOLDS
Horn argues that ‘Canadian law does not set a viability timeline for abortion demon-
strates that legal “viability” is not a quality naturally vested in some fetuses, but a fictive

127 I argue elsewhere that there is no moral continuity between a fetus and gestateling because each entity’s
relationship with the female body is different. The same might be said here. Moreover, there are substantial
differences in physiology between an entity that is still gestating and one that has been completely born:
Romanis, supra note 32, at 118.

128 Greasley, supra note 86, at 187.
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made the biological state changes associated with a complete birth. See Romanis, supra note 90.

130 This is an argument most often made in response to claims about the potential of the embryo.

131 H. TRISTRAM ENGELHARDT, THE FOUNDATIONS OF BroeTHICs 111 (Oxford University Press, 1986).
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133 A. STONE, BEING BORN: BirTH AND PHILOSOPHY 3 (Oxford University Press, 2019).
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construct designed to act as a limitation on abortion’!** She makes this argument as a
basis for decriminalization as a model for protecting abortion provision with the advent
of artificial womb technology in the UK (where the AA 1967 applies) and the USA like,
as she demonstrates, the right to abortion would be in Canadian law even with such
technology available.!*® The traditional viability analysis, evident in the law in English
and US law, assumes that foetal viability is a legitimate foundation for regulation.
Horn concludes that a framework ‘based on fetal viability regardless of how it is
defined fails to sufficiently account for relationality and care for the pregnant person’
by decentralizing the pregnant person.'*® In this paper, I sought to add meaningfully to
her call—first, by demonstrating the doctrinal incoherence in the concept of viability
as it both currently quantified and deployed in English and US law. This investigation
was necessary to illustrate how the ‘self-evident logic’ that is sometimes claimed of
the viability threshold does not stand up, especially if we examine how viability is
defined and utilized in the law. Second, my work adds to this call by demonstrating
the inadequacy of viability in regulating abortion provision in contexts beyond that of
AAPT; most notably, by comparing how the concept applies to fetuses with conditions
incompatible with life. In the following section, I make the case that using a viability
threshold to regulate abortion provision is not an effective standard of compromise in
the law, nor conceptually legitimate.

The entrenched reference to viability in the law assumes that it is necessary to
strike a balance between a state’s interest in potential life and a woman’s right to
bodily autonomy and equality. Frequently, the viability threshold is conceptualized as
a ‘compromise’ between these two interests, but it performs no such function. Despite
the regulation of abortion by criminal statute in England and Wales and the USA, it is
notable that the state interest in abortion policy has not been elaborated upon in any
of these jurisdictions. Dalzell explains that in Roe and Casey, there is no exploration of
the ‘state interest in potential life’ by quantifying or defining this interest, effectively
‘stripping the state from the duty of proving its interest)'3” The interest in potential
life has been interpreted broadly in the USA, as always present but ‘compelling” only
after viability in Roe,'*® and in England and Wales, there has been little exploration
of the justification for state rationale in legislating to make abortion harder to access
after a viability threshold. Abortion legislation was introduced in England and Wales
‘to clarify the law for doctors and to stem the misery and injury from unhygienic,
risky illegal abortions’!?” In the 1990, Commons debate regarding the time limit for
‘social abortion’ discussion centered around preventing later-term abortion, and a lack
of public support for abortion ‘on demand’'*° rather than explaining why abortion
was a public, rather than a private, matter. What is the justification for abortion being
anything other than a person’s private choice? All sorts of ‘moral matters’ that were
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at one time thought the business of the state have since been rightfully recognized
as private choices. The onus in thinking about abortion must be flipped; claims that
the state has an interest in preventing abortions must be fully justified, rather than it
being women and pregnant people who are routinely forced to defend their privacy,
autonomy, and equality.

If the justification for state interest is based on preserving life, or potential life, in
any real sense, the law would only provide legal protection for a developing human
entity from the point of birth. This is the point at which there is a human being existing
independently of another person demonstrating any potentiality for independent life.
This is just not true in any way at the point at which an unborn entity is dependent
upon a pregnant person. There is compelling evidence to suggest that only fetuses near
to or at the end of the gestational period can be described as ‘naturally viable.'*! The
gestational period is around 36 weeks, and a fetus is only likely to have sufficiently devel-
oped lungs, allowing for breathing ex utero without assistance, at around 30 weeks. !>
There might be an attempt to argue that the State has an interest in life in a symbolic
sense—in setting a standard of protecting life that might come to fruition as a way of
recognizing the value of life. This cannot be the case, however, as a State that professed
such a position would surely pass rules limiting the use of birth control, or requiring
that ‘spare” embryos left over from IVF be implanted, as these examples are instances
where there is interference with ‘life’ in a symbolic sense.

The balance in the ‘viability compromise’ is not appropriate because it pits women
and pregnant people’s rights against unarticulated state interests. As Jackson highlights
‘the logical corollary of an abortion law that sets limits upon women’s access to abortion
is that, in certain circumstances, a woman can be obliged to carry her unwanted
pregnancy to term’'*> The purpose of a viability threshold limiting abortion access,
therefore, will always be to place some (symbolic or real) limits on pregnant people’s
rights. The argument could be made that, even if AAPT were available tomorrow, a shift
in the viability threshold is unlikely to be so drastic to restrict access to conventional
abortion. The vast majority of abortions take place before 13 weeks in England and
Wales'** and the USA.!*> Thus, most pregnant people would not be prevented from
accessing abortion. However, as Eades explains those who face difficulty are likely to
be the most vulnerable—pregnant people who experienced delayed seeking abortion
because they live in an area where access is difficult, they have experienced domestic
violence or are younger or older persons who did not recognize their symptoms as preg-
nancy.'*® These people are equally entitled to access healthcare and should not have
to face the stigmatizing effects of being labeled as an ‘exception to the rule’ for having a
post-‘viability’ abortion. Even if few pregnant people are denied an abortion, the impact
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of singling out more vulnerable people in difficult situations for the stigmatizing process
of proving the necessity of their abortion, or face losing the option, is substantial.

Regulating abortion by reference to a viability threshold is not a compromise
because it fails to recognize the importance of the right to meaningful equality for
women, penalizes pregnant people likely to submit for abortion later because of circum-
stances that have already marginalized them, and labels women and pregnant people as
‘in need of regulation’ to prevent them making ‘bad’ choices. Cook explains that

criminal abortion, like crime generally, is a legal and social construct ... the criminal
essence of abortion then implicates the social construction of those who actually and
potentially seek abortion and those who provide and assist in its provision. By framing
abortion as a crime societies ascribe deviance to those seeking and providing it . . . .47

The framing of all abortion as a crime in England and Wales ‘in need of a medical
explanation’ has a similar effect of stigmatizing the choice to end a pregnancy'*® and
constructing those pregnant people who access treatment as deviant and as failing
to perform the role expected of the female body. This will necessarily affect how
doctors perceive the procedure, those seeking it and the advice that they give. This
is inappropriate because it limits access to a service that is necessary both to ensure
female health and to ensure that women have access to social equality. Cornell argues
that there can be no meaningful equality for female people without access to abortion
because denying access ‘prevents the minimum conditions of individuation necessary
for any meaningful concept of selthood:!*’ She posits that denying access to abortion
‘should be understood as a serious symbolic assault on a woman’s self of self precisely
because it thwarts the projection of bodily integration and places the woman’s body
in the hands and imagings of others who would deny her coherence by separating her
womb from herself’!>° This harm is broad, experienced not only by female people at
the time of unwanted pregnancy but also constantly by all people with the physiology
to get pregnant. Without abortion, all people with the physiology to get pregnant are
denied that their womb (and their body) is theirs to imagine into the future. Cornell
explains that ‘the fear of unwanted pregnancies and illegal abortions haunted women’s
sense of themselves long before the women themselves actually became pregnant’ and
thus to deny a right to abortion is to label the female body as not individual (and
its function to be subjectively determined), but as limited to a maternal function.'*!
A person cannot perceive themselves as equal to others in the course of social life if
they are not able to engage in social activity without feeling defined by their sex or
physiology, thus limiting their free choices (particularly with regards to sexual activity).
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Interference in choices about abortion in the law, which are also based on archaic
assumptions about pregnancy and female behavior, attempts to enforce notions of the
female body as inevitably constrained to the maternal function by biology and thus
reinforces problematic notions of female function. Viability is not a compromise at all.

There are also pragmatic problems with using a viability threshold to regulate
because it is innately arbitrary. Viability is wholly dependent on geography and
resources.'>> Moreover, it is moveable and uncertain.!>® The standard of viability
in medicine is based on the ‘human interpretation of statistical probabilities” applied to
fetuses as a class.!>* There is disagreement about the likelihood of survival at different
points in the gestational period. There is, for example, significant dissenting medical
opinion about the appropriate point to rule out ‘newborn rescue’ after birth.!>> There
is also variance between individual fetuses at the same point in the gestational period.
The US Supreme Court, in both Casey156 and Roe, >’ explained that legislatures and
Courts are entitled to draw arbitrary lines so long as they produce fair outcomes.
Limiting abortion access based on viability always perpetuates unfairness, because it
forces clinicians to engage with the concept of viability and, as Horn explains, thus
think more about GA and the fetus than the pregnant person and their needs.'*® Thus,
again the focus on viability is not an ‘effective compromise” between abortion rights
and state interest in fetal life. It might be, however, argued that such considerations are
relevant from the perspective of the pregnant persons” health because there are material
risks associated with intervention later in gestation. Erdman demonstrates, however,
that abortion is

often targeted for excessive regulation due to falsehoods about its inherent risks or
dangerousness, [which is simply] a function of abortion stigma. The over-regulation of
abortion throughout pregnancy on grounds of medical need or safety is another instance
of boundary crossing, where moral and material hazards merge.>

Restrictions based on these grounds, Erdman explains, overstay the available evidence
and thus prevent the safe delivery of healthcare services to pregnant people.'*® The
construction of ‘absolute gestational cutoffs''®! prevents the (what should be undis-
rupted) human rights of the pregnant person to make decisions about their own
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healthcare.'®* This right of pregnant persons is well recognized in the law,'® and
yet seems to go completely ignored in this context. Moreover, the arbitrariness of
viability in some legal instruments constructs an imprecise gestational cut off, which
even further harms pregnant persons, by actively fostering moral uncertainty among
providers that has come, and will continue, to limit pregnant people’s access to care
from their doctors.'®*

Furthermore, because viability is innately variable, it has been utilized by the anti-
choice lobby and US State legislatures to justify restrictive definitions only loosely
related to the capacity to be born alive. ‘Foetal pain” has been related to viability in
attempts to embed further restrictions in federal law.!®® It is hard to see why the state
has an interest in a fetus just because it has a primitive ability to feel pain (rather than
the complex emotions associated with pain only experienced when one has the ability
to subjectively interpret experiences such that pain becomes suffering). Or, why the
state has an interest in a fetus that can be gestated ex utero, or even survive ex utero,
when this entity is not a fully formed human being and, at the time of making these
assertions of interest, is located inside a person. The viability timeline is primarily
useful for aiding doctors and parent(s) in making decisions about the intensive care
that should be provided to preterm neonates based on their functional capacities to
survive in the external environment. This is an entirely different situation from people
making decisions about pregnancy termination—so why should the two influence each
other?' The viability threshold assumes that legislation is necessary to prevent a surge
in late-term abortions when this is unlikely. The data in countries where abortion law
makes no reference to a viability threshold suggest, however, that there has been no
quantum leap in abortion (or late-term abortion) provision in the absence of law.'¢”
Pregnant people seeking abortion, for a variety of reasons, tend to access treatment
as early as possible. Thus, without explaining what the state interest is in the viability
threshold, it becomes easy to presume that it is intended to do nothing other than
control both literally and symbolically the female body, women and pregnant people’s
choices.
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Jackson advocates that English ‘abortion law should no longer consist in a set of
defences to the crime of abortion, but rather should, like the rest of British medical law,
be informed by the guiding principle of self-determination’'® If abortion is recognized
in England and Wales as a healthcare resource, meaningful conversations can be had
to protect access to preserve pregnant people’s bodily integrity, healthcare interests,
and women’s equality and, agreeing with Horn, even if medical technology in neonatal
intensive care advanced to the point of AAPT.

The AA 1967 does not apply in Northern Ireland, which meant that (until recently)
abortion under the Offences against the Person Act 1861 was criminal except where
necessary to save the pregnant person’s life. In 2019, abortion was finally decriminalized
in Northern Ireland.'® This step signaled progress in the UK and an opportunity to
consider how abortion might be regulated without over-medicalization or unnecessary
gestational time limits. However, on the March 31, 2020, the Abortion (Northern
Ireland) Regulations 2020 came into effect'”° and this new regulatory framework still
entrenches abortion provision by reference to gestational limits. Regulation 3 stipulates
that a medical professional can terminate a pregnancy where they are of the opinion,
formed in good faith, that the pregnancy has not exceeded its 12th week. This provision
is more progressive than section 1 of the Abortion Act 1967 because it does not
require that an abortion before 12 weeks be justified in clinical terms. An abortion
can be performed for any reason or no reason at all. However, that this is limited to
12 weeks is unfortunate. Regulation 4 effectively mirrors s.1 (1) (a) of the AA 1967
and stipulates that where a pregnancy has not exceeded 24 weeks termination may be
provided where the continuance of pregnancy involves risk to the physical or mental
health of the pregnant person greater than termination.!”! After this point, pregnancy
may only be terminated where there is some immediate necessity to save the life of
the pregnant person,'”? where there is risk to life or grave permanent injury of the
pregnant person'”3 orin cases of severe fetal impairment.!”* These regulations are to be
welcomed as a step toward finally enabling the provision of essential care in Northern
Ireland; however, it is unfortunate that the framework still entrenches the provision of
care based on gestational limits.
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The advocated shift in abortion law away from rights contingent on viability advo-
cated by_]ackson,175 Sheldon,'7® Erdman,'”” Horn!”® and others, and the policy that
would follow, might be more difficult to achieve in the USA since abortion politics
are far more visceral. Thomson-Philbrook explains that abortion has become such a
prominent political issue in the USA, simply because it was declared a right to be
accessed by women.!”? This illustrates an important point about how the substance
of the law is in how it is socially implemented. It seems less important to have a
formally declared constitutional right to services than it does to have access to them.
It is beyond the scope of this paper to postulate about how a shift in abortion politics
toward recognition of abortion as routine healthcare in the USA might be achieved
without emboldening anti-choice strategy and jeopardizing access. Some States are
already thinking about this; in 2019, Vermont passed a law guaranteeing the right to
abortion with no restrictions based on timing or GA. The law is explicit that no public
authority can ‘deprive a consenting individual of the choice of terminating the indi-
vidual’s pregnancy; interfere with or restrict . . . the choice of a consenting individual
to terminate the individual’s pregnancy [or] prohibit a health care provider. .. from
terminating or assisting in the termination of a patient’s pregnancy’'" The law makes
no reference to GA.

VIII. CONCLUSION

Viability is an incoherent legal concept as it is currently featured in US law and in the
legal framework in England and Wales. Viability is frequently ill-defined and presumed
from a point in gestation before the fetus has a reasonable chance of survival, thus
undermining the (limited) logic behind the use of viability in determining the pro-
tection afforded to unborn entities. Furthermore, viability appears to be a rebuttable
presumption based on the capacities of a fetus and the technology that might be
available to support it in one direction (earlier in gestation), but not in the other (later
in gestation) even when the fetus is completely non-viable. I demonstrated that there
is, therefore, little clarity or consistency in determining what kind of life extra uterum
matters using the examples of AAPT (‘artificial womb’ technology) and unborn human
entities with life-limiting conditions. There remain significant ambiguities in the law
in England and Wales and the USA because of a failure to quantify what kind of extra
uterum existence is meaningful. In this paper, following other feminist scholars, I argued
that viability was a conceptually illegitimate basis for abortion regulation.
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