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Abstract

Objective: The Emergency Medical Treatment and Labor Act (EMTALA) is a federal law
enacted in 1986 prohibiting patient dumping, refusing or transferring patients with emergency
medical conditions without appropriate stabilization, and discrimination based upon ability to pay.
We evaluate hospital-level features associated with citation for EMTALA violation.

Methods: A retrospective analysis of observational data on EMTALA enforcement (2005-2013).
Regression analysis evaluates the association between facility-level features and odds of EMTALA
citation by hospital-year.

Results: Among 4,916 EMTALA-obligated hospitals there were 1,925 EMTALA citation
events at 1,413 facilities between 2005 and 2013, with 4.3% of hospitals cited per year.

In adjusted analyses, increased odds of EMTALA citations were found at hospitals that were:
for-profit (OR 1.61;95%CI_1.32-1.96), in metropolitan areas (OR1.32;95%CI_1.11-1.57); that
admitted a higher proportion of Medicaid patients (OR1.01;95%_CI_1.0-1.01); and were in the
top quartiles of hospital size (OR1.48;95%CI_1.10-1.99) and ED volume (OR1.56;95%CIl_1.14 —
2.12). Predicted probability of repeat EMTALA citation in the year following initial citation was
17% among for-profit and 11% among other hospital types. Among citation events for patients
presenting to the same hospital’s ED, there were 1.30 EMTALA citation events per million
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ED visits, with 1.04 at private not-for-profit, 1.47 at government-owned, and 2.46 at for-profit

hospitals.

Conclusions: For-profit ownership is associated with increased odds of EMTALA citations
after adjusting for other characteristics. Efforts to improve EMTALA might be considered to
protect access to emergency care for vulnerable populations, particularly at large, urban, for-profit
hospitals admitting high proportions of Medicaid patients.

Keywords

Health Policy; Health Law; Emergency Department; Access to Care; EMTALA; Emergency
Medical Treatment and Labor Act

INTRODUCTION

Enacted in 19861 in response to publicized incidents of inadequate, delayed or denied
treatment of uninsured patients,2~® the Emergency Medical Treatment and Labor Act
(EMTALA) is perhaps the most important federal legislation governing United States (U.S.)
emergency care.8 EMTALA is intended to stop the dangerous and discriminatory practice
of hospitals refusing or transferring financially disadvantaged patients without appropriate
stabilization.25> EMTALA requires hospitals provide patients who present to a dedicated
emergency department (ED) with a timely medical screening evaluation, stabilization of
emergent conditions, and transfer if specialized services needed for stabilization are not
available at the presenting hospital, regardless of ability to pay.! EMTALA also requires
hospitals to accept transfer of patients if the receiving facility has specialized services (e.g.
neurosurgery) required to stabilize an emergent condition.

EMTALA compliance is a condition of Medicare provider participation.’” The ten regional
offices of the Centers for Medicare and Medicaid Services (CMS) are responsible for
EMTALA enforcement. If an EMTALA violation is identified, and a hospital fails to
propose acceptable corrective actions in response to citation, the hospital’s Medicare
provider agreement can be terminated. In rare cases, financial penalties may be
levied.8-11 Terminations have catastrophic implications for a hospital’s ability to operate
given that Medicare reimburses almost half of inpatient costs nationwide.12

Nevertheless, and despite substantial consequences associated with noncompliance, refusal
of emergency care continues as citations for EMTALA violations continue. Between 2005
and 2014, EMTALA citations were issued to more than 25% of U.S. hospitals.® Recent
studies evaluating EMTALA enforcement and compliance shed light on: the characteristics
of EMTALA violations,® the relatively rare civil monetary penalty settlements resulting
from EMTALA citations,-11 as well as barriers to EMTALA compliance.” However,

no studies examine hospital features associated with EMTALA citations. Understanding
characteristics of hospitals cited for EMTALA violations is essential to informing future
efforts to enhance or improve EMTALA and better-target enforcement activities.
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MATERIALS AND METHODS
Study Design

This is a retrospective analysis of observational data on U.S. hospital-level EMTALA
enforcement between 2005 and 2013. Any individual or institution may report suspected
violation of EMTALA to CMS. Following initial inquiry, CMS regional offices can
authorize an EMTALA investigation by state survey agencies. State survey agencies
complete the investigation and provide findings to CMS regional offices. In the course

of an EMTALA investigation, state officials typically review hospital compliance with all
aspects of the EMTALA statute (see Supplement 1 for EMTALA requirements), and may
identify any observed deficiencies.5 CMS regional offices are responsible for determining
whether EMTALA was violated, and whether the hospital will be cited with an immediate,
23- or 90-day notice that the hospital’s Medicare provider agreement will be terminated
if acceptable corrective actions are not proposed. EMTALA investigations can result in
citations for multiple deficiencies;® we refer to the sum of EMTALA deficiency citations
from an investigation as an EMTALA citation event. If a cited hospital fails to propose an
acceptable plan of corrective actions to resolve identified deficiencies within the designated
timeframes, CMS provider agreements can be terminated. Prior work indicates that 44% of
EMTALA investigations result in citation.®

Consistent with prior work,? hospitals subject to EMTALA were identified for our study
using the number of unique facilities (identified by Medicare provider identification
numbers) reporting core measure data between 2005 and 2013. We linked multiple databases
using facility-specific Medicare provider identification numbers to create a longitudinal
analytic file at the hospital-year level for all EMTALA-governed hospitals. This file included
yearly information on facility characteristics from the American Hospital Association
(AHA) Survey Database for the years 2005 through 2013,13 annual CMS quality measures,
and dates of EMTALA citations between 2005 and 2013 (Supplement 2). EMTALA
citations and associated deficiency tags were identified from CMS data obtained via
Freedom of Information Act using methods described in prior work.8 We analyzed all
available EMTALA citations at the time of the study’s design for which AHA Survey
data was available.

Hospitals were characterized as being located in metropolitan or non-metropolitan areas

via Rural Health Research Center criteria.14 Hospital quality was measured with annual
data from CMS’s Hospital Compare database from 2005 to 2013, which tracks hospital
performance by reporting the share of patients meeting predefined quality criteria.1>:16 Data
were collected through the Hospital Inpatient Quality Reporting (Hospital IQR) program.1’
We employed a normalized measure of quality based on whether a hospital scores in the
bottom 25t percentile or top 75t percentile of hospitals within groups of metrics (e.g., acute
myocardial infarction (AMI), congestive heart failure (HF), or pneumonia (PNA)- specific
measures). 18 Additional details are included in Supplement 3.

We used multivariable logistic regression to evaluate the association between facility-level
features (independent variables) and receipt of any EMTALA citation (dependent variable),
at the hospital-year level, treating each hospital-year as a separate observation. Odds

Med Care. Author manuscript; available in PMC 2021 November 30.



1duosnuen Joyiny 1duosnuey Joyiny 1duosnuen Joyiny

1duosnuep Joyiny

Terp et al.

Page 4

ratios (OR) and predicted probabilities are reported. Models control for: a vector of facility-
level features detailed in Supplement 2, CMS region, and year fixed effects. Because this
analysis uses repeated measures of hospitals over time, clustered standard errors were
computed to allow for correlation at the hospital-level over time. In addition, a vector of
quality measures as reported in the same hospital-year is included.

While most EMTALA citations are directed at hospitals where a patient presented to an
ED for care, approximately 16% of EMTALA citation events involve hospitals that fail

to accept appropriate transfer of a patient at another ED requiring specialized services

for stabilization.® EMTALA citation events involving failure to accept appropriate transfer
are identified by EMTALA deficiency tag 2411. To determine whether hospital features
associated with EMTALA citation differed by the presence of deficiency tag 2411,

we performed subgroup analyses separately evaluating hospital features of citation events
involving deficiency tag 2411, and those that did not.

Though some EMTALA deficiencies do not target the ED (e.g. failure to accept appropriate
transfer), all cases involved in EMTALA citations result from an ED visit. Therefore the
number of ED visits provides a general estimation of the number of opportunities for
EMTALA violation. Among EMTALA citations not involving failure to accept appropriate
transfer, rates of EMTALA citation events per million ED visits were calculated overall and
for each hospital ownership type.

We also estimate how hospital ownership influenced the likelihood of repeat EMTALA
citations following initial citation. Among hospitals with at least 5 years of records after first
citation, the predicted probability of another citation was calculated annually by hospital
ownership type, adjusting for the same covariates used in the main regression (private
not-for-profit and government hospitals were grouped for display). Predicted probabilities
were separately calculated for those hospitals that changed ownership during the study
period for comparison. These numbers represent the mean predicted probability of repeat
citation by year after initial citation.

The share of all admissions paid for by Medicaid (hereafter, Medicaid share of
admissions) was used as a proxy for poor payer mix as a similar measure for

uninsured admissions or visits was unavailable in the datasets used. This measure
enters regressions as the effect of a one-percentage point increase in the Medicaid share
of admissions (e.g. from 25 to 26% of admissions). Predicted probability of EMTALA
citations by Medicaid share of admissions was also estimated, adjusting for the same
hospital-level features used in the main regression. Data were managed using Stata/MP13
(StataCorp. 2013. College Station, TX). This study was completed using hospital-level
citation data and does not constitute human subjects research.

Study Sample—During the study period, 5,527 hospitals reported CMS core measure
data. Because CMS reporting is required of hospitals with CMS provider agreements and
these hospitals are subject to EMTALA, this represents the universe of EMTALA-obligated
hospitals during the study period. There were 1,925 reported EMTALA citation events

at 1,413 unique hospitals between 2005 and 2013. We included 1,713 of 1925 (89%0)
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citation events occurring at the 1,237 hospitals appearing in the AHA Survey Database.
We further narrowed our sample to those hospital-years with CMS quality measures,
resulting in a final sample of 4916 unique hospitals and 1642 citation events (38,128
hospital-year records). Of these 4916 unique hospitals, 1237 (25%) had at least one citation
event (1642 events in total) during the study period, and 3679 (75%) had no citations. Of
1642 citation events, 264 (16.1%0) involved citations for deficiency tag 2411 (failure to
accept appropriate transfer from another hospital’s ED). Overall 226(18.3%) of 1237
cited hospitals had citations involving deficiency tag 2411.

Study Results:

Association between hospital characteristics and EMTALA citation event: On average,
4.31% of hospitals received an EMTALA citation in a given year. Characteristics of
hospitals by ownership type are included in Table 1. In multivariate analyses, private for-
profit hospitals had higher adjusted odds of EMTALA citations (OR 1.61; 95% CI 1.32—
1.96, p<0.001) compared to government-owned hospitals (see Table 2). Private for-profit
hospitals also had increased odds of EMTALA citations compared with private not-for-profit
hospitals (OR=1.44; 95% CI 1.23-1.69, p<0.001). Increased odds of EMTALA citations
were found at hospitals in metropolitan areas (OR 1.32; 95% CI, 1.11-1.57, p=0.002) and
hospitals in the top quartile of hospital size (OR 1.48; 95% Cl, 1.10-1.99, p=0.010) and

ED volume (OR 1.56, 95% Cl, 1.14 — 2.12, p=0.005). The Medicaid share of admissions
was positively associated with increased odds of EMTALA citation (OR 1.01; 95% Cl,
1.00-1.01, p=0.015, for a one percentage point increase in Medicaid share of admissions).
Adjusted predicted probability of EMTALA citation varied by quintile of Medicaid share
of admissions (Supplement 4). Hospital quality measures generally were not associated
with EMTALA citations with one exception; hospitals in the 75t percentile of AMI quality
measures had marginally decreased odds of EMTALA citation (OR 0.74; 95% CI 0.56-0.99:
p=0.040). Odds of EMTALA citations did not vary significantly by share of Medicare
admissions, indigent care-, critical access-, rural referral- or teaching hospital status.

In a subgroup analysis, we evaluated hospital features associated with EMTALA citation
not involving deficiency tag 2411: failure to accept appropriate transfer (Table 2). Again, we
found that for-profit (OR 1.74; 95% CI 1.40-2.16; p=0.000) and metropolitan status (OR
1.28; 95% ClI 1.07-1.54;p=0.009), top quartile of ED volume (OR 1.58; 95% CI 1.14-2.19;
p=0.005) and Medicaid share of admissions (OR 1.01; 95% CI 1.00-1.01; p=0.033, for a
one percentage point increase in Medicaid share of admissions) were associated with a
higher odds of EMTALA citations, but hospital size and quality measures were not. Among
the subset of citation events involving deficiency tag 2411, only top quartile of hospital
size (OR 22.05; 95% ClI 2.67-182.55; p=0.004), teaching hospital (OR 2.18; 1.49-3.20;
95% ClI; p<0.001) and metropolitan status (OR 1.59; 95% CI 1.04-2.45; p=0.033) were
associated with increased odds of EMTALA citation, whereas ownership status, ED volume
and Medicaid share of admissions had no significant association.

Characteristics of hospitals with repeated EMTALA citation events during the study
period: Among 1,237 hospitals with EMTALA citations, 332 (26.84%) were noted to have
EMTALA citations in subsequent years after the initial citation observed in the study
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period. Receipt of repeated citations in future years occurred in 35% of private for-profit,
25% of private not-for profit, and 24% of government-owned hospitals (p=0.003). The
predicted probability of a repeat EMTALA citation in the years after an initial citation
among hospitals that did not change ownership status was 17% among for-profit hospitals
and 11% among other hospital ownership categories. Among hospitals that changed
ownership type after initial citation, the predicted probability of repeat citation was similar
to that of government-owned and not-for-profit hospitals (see Figure 1 and Supplement 5,
which represents an alternative display of information provided in Figure 1 for reviewers to
consider).

DISCUSSION

EMTALA was intended to stop the blatantly dangerous and discriminatory practice of
denying emergency care to financially disadvantaged patients by imposing penalties with
financial implications to hospitals denying emergency care. More than three decades after its
passage, and despite substantial consequences associated with noncompliance, one-quarter
of U.S. hospitals were cited for EMTALA noncompliance during the study period and

4.3% of hospitals cited in an average year. Hospitals that are large, metropolitan, for-profit,
admit a sizeable proportion of Medicaid patients, and have high ED volumes have increased
odds of EMTALA citation after regression adjustment. Private for-profit hospitals are
more likely to have repeat EMTALA citations compared to private not-for-profit or
government-owned hospitals. Overall, private for-profit hospitals incur more than twice as
many EMTALA citations per million ED visits as private not-for-profit hospitals.

For-profit hospitals are under greater pressure to produce net income for investors and have
financial incentive to avoid patients for whom revenue is low or non-existent such as those
with Medicaid or the uninsured. Prior studies have demonstrated negative hospital profit
margins for ED care of patients who are uninsured (-54.4%) or covered by Medicaid
(-35.9%).19 Given negative profit margins with ED visits for uninsured or Medicaid
patients, hospitals, and for-profit hospitals in particular, have significant financial incentive
to avoid these patients. A prior study that assessed transfers out of EDs in the U.S. found
that payer status — particularly Medicaid or self-pay increased the likelihood of transfer
out, and that this effect was greater in for-profit hospitals.2® The most consistent and
substantial effect observed in this study surrounded for-profit hospitals, who may
discriminate more based on payer than non-profit hospitals due to their mission, and
as a result, be cited more for this behavior. If the costs of providing emergency care for
uninsured or Medicaid patients exceed the costs of penalization for an EMTALA violation,
hospitals may not have strong financial incentive to avoid EMTALA noncompliance.

Our finding that hospitals with a poor payer mix have higher odds of EMTALA citation
might be explained by Medicaid reimbursement policies and rates. Nonpayment (or
underpayment) for EMTALA screening exams have been cited as important contributors to
financial pressure for hospitals to avoid devoting resources to these patients.” Further, these
hospitals may have patients facing a relatively higher socioeconomic burden of disease
and have fewer resources to invest in patient care. Focusing on Medicaid patients is
worthy of consideration as approximately 10 million previously uninsured Americans gained
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healthcare coverage through the Medicaid expansion under the Affordable Care Act.2122
While Medicaid expansion may have improved access to primary or specialty care,23.24
Medicaid expansion has been associated with increased demand for ED services,2%:26
Increased demand for ED services will likely place increased financial strain on hospitals
disproportionately serving the Medicaid population.

We also find that large hospitals and those with high ED volumes have increased odds of
EMTALA citation. As each ED visit represents an opportunity for a hospital to violate
EMTALA, larger hospitals may have more opportunities for violation or citation. The
association between metropolitan hospitals and EMTALA citation might be explained by
proximity to other hospitals. Hospitals located in rural areas are unlikely to have many
facilities in close proximity where patients could be transferred or formally or informally
referred for care. In contrast, hospitals in urban areas likely have many proximate facilities
where they might suggest a patient seek care.

In contrast, only one measure of hospital quality had a weak association with odds of
EMTALA citation. Taken together, our findings suggest that EMTALA compliance is not

a reflection of overall hospital quality. Hospitals may provide top quality care to admitted
patients while simultaneously violating EMTALA in ED patients. Solutions to improving
EMTALA compliance will need to be EMTALA-specific and not necessarily part of a
broader, hospital-wide, quality improvement initiative. Importantly, CMS has recently added
ED-specific quality metrics and their association with EMTALA enforcement warrants
future investigation.

The most severe financial consequence for a hospital failing to resolve an EMTALA
citation is termination of the Medicare provider agreement.6 While corrective actions to
attain EMTALA compliance may be costly and onerous for hospitals, they are at least
theoretically, achievable, with more than 99.5% of cited facilities implementing acceptable
plans for compliance and avoiding termination.® Increasing terminations would likely result
in hospital closures and could adversely affect communities served by these facilities. That
a quarter of hospitals received an EMTALA citation during the study period suggests that
perhaps the consequence of termination as currently enforced does not serve as a strong
deterrent to EMTALA noncompliance. Policy makers might consider alternate penalties
with a greater ability to deter violations while continuing to safeguard access to care for
vulnerable populations.

The Office of the Inspector General (OIG) has the power to levy civil monetary penalties
to hospitals violating EMTALA. However, these are rarely employed as only 7.9% of
EMTALA citations result in a civil monetary penalty.1% Furthermore, these rare financial
penalties are not particularly large, especially when compared to penalties like those

for Medicare billing fraud. The average hospital settlement amount between 2002 and
2015 was $33,435.7 In 2016, three decades after EMTALA was enacted the OIG inflation-
adjusted the maximum civil monetary penalty of 50,000 to $103,139.27 In contrast, fines
for Medicare billing fraud are large and impactful. Prior to 2016, the largest penalty related
to an EMTALA citation event was $180,000 in 2012.28 In 2017 the OIG issued a record
penalty of 1.295 million dollars (resulting from stacked fines) related to an EMTALA
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citation event at a South Carolina hospital, still lower than many billing fraud fines.28:29
While EMTALA citations are inconvenient for hospitals, given the rarity of financial
penalties, relatively small size of the penalties, and the rarity of termination of Medicare
provider agreements, hospitals are not strongly incentivized to comply with EMTALA.
While the notable rate of repeat citation after initial citation event might be explained by
increased scrutiny of cited hospitals, the differential probability of repeat citation event
following initial citation by hospital payer type suggests that for-profit hospitals may be
less motivated to comply with EMTALA based upon current penalties as enforced, or less
capable of implementing proposed corrective actions than hospitals in other ownership
groups.

Among the policy solutions proposed to improve EMTALA compliance include increased
reporting and positive and negative financial incentives.

Rosenbaum and colleagues have noted that there is no ongoing transparent and public
reporting system for EMTALA citations,3C and advocated for a more effective system for
reporting EMTALA violations. Perhaps required public notice or posting of EMTALA
citations, similar to Hospital Compare, would motivate hospitals to avoid EMTALA
noncompliance. More closely aligning payment policies with EMTALA, such as guaranteed
payment at Medicare rates for EMTALA-obligated activities, has been suggested as a means
to improve EMTALA compliance.” Finally, encouraging reimbursement strategies for ED
providers that shelter a provider’s take home pay from the patient’s ability to pay (e.g.
salary) may discourage differential care for vulnerable populations.

Though this study provides the first comprehensive assessment of hospital features
associated with EMTALA violations, we acknowledge a number of potential limitations.
First, findings depend upon administrative data and therefore, may be limited by coding
inconsistencies inherent to secondary data analysis. However, we do not have reason to
suspect systematic error in data recording. Second, findings from citations likely represent
an underestimate of true EMTALA violations as hospital administrators report reluctance

to report suspected violations.” However, we believe that information obtained from CMS
represents the best available data source to study EMTALA enforcement. Third, evaluation
is limited to the years for which EMTALA, AHA, and CMS data was available at the

time of analysis. Further evaluation of the association between ED-specific quality measures
and EMTALA citation will be warranted as additional years of ED-specific data become
available. Fourth, though it would have been ideal to include the proportion of uninsured
patients in the hospital payer mix, this information was not reliably available in databases
used. The proportion of inpatient admissions at a hospital paid by Medicaid is used
instead as Medicaid patients are represent a financially undesirable group of patients as
they often result in lost revenue for hospitals,19 and financial incentives to avoid Medicaid
patients have been identified as a motivator for EMTALA noncompliance.” While most ED
visits do not result in admissions, we believe the proportion of inpatient admissions at a
hospital with Medicaid as payer is a general indicator of the payer mix of the patients
served by the institution. Fifth, it is possible that hospitals with citations that matched
with hospitals in the AHA Database differed systematically from those that did not thereby
biasing results. Additionally, AHA data is self-reported by hospitals, and therefore,

Med Care. Author manuscript; available in PMC 2021 November 30.



1duosnuen Joyiny 1duosnuey Joyiny 1duosnuen Joyiny

1duosnuep Joyiny

Terp et al.

Page 9

may be prone to reporting error as compared to administratively derived data like
Hospital Compare. Finally, enforcement bias rather than true differences in EMTALA
noncompliance might explain some patterns identified, and this may be particularly
relevant for hospitals with repeat violations.

CONCLUSIONS

This is the first comprehensive assessment of hospital features associated with EMTALA
citations. Understanding characteristics of hospitals cited for EMTALA violations is
essential to informing future efforts to enhance EMTALA and better-target enforcement
activities. Continued and repeated violation of EMTALA suggests that the current law
does not ensure compliance. Given that EMTALA noncompliance continues and may be
driven by financial incentives, perhaps hospitals, and for-profit hospitals in particular, need
greater disincentives for EMTALA noncompliance or greater motivation to care for patients.
Regulators and policy makers should evaluate how EMTALA might be strengthened to
protect access to emergency care for vulnerable populations, and to promote EMTALA
compliance, particularly among hospitals at high likelihood of poor compliance.

Supplementary Material

Refer to Web version on PubMed Central for supplementary material.
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