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Protecting noncommunicable disease prevention policy in trade and
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Abstract Preventing noncommunicable diseases is a global priority, for which the World Health Organization has recommended policies
to reduce the consumption of tobacco products, alcohol and unhealthy foods. However, regulation has been strongly opposed by affected
industries, who have invoked the provisions of legally binding trade and investment agreements. The aim of this analysis of the legal, economic
and public health literature was to present a short primer on the relationship between noncommunicable disease prevention policy and
trade and investment agreements to help public health policy-makers safequard public health policies. The analysis identified opportunities
for protecting, and even promoting, public health in trade and investment agreements, including: (i) ensuring exceptions for public health
measures are included in agreements; (i) committing to good regulatory practice that balances transparency and cooperation with the
need for governments to limit the influence of vested interests; (iii) ensuring trade and investment agreement preambles acknowledge the
importance of public health; (iv) excluding investor—state dispute settlement mechanisms from agreements; and (v) limiting the scope and
definition of key provisions on investor protection to reduce the risk of investment disputes. This synthesis of the multidisciplinary literature
also provides support for greater strategic and informed engagement between the health and trade policy sectors. In addition, ensuring a
high level of health protection in trade and investment agreements requires cooperation between disciplines, engagement with experts
in law, economics and public health policy, and fully transparent policy processes and governance structures.
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Introduction

The prevention of noncommunicable diseases is a global
priority given that they account for three quarters of deaths
worldwide (i.e. 42 million annually).! The direct economic
costs of diabetes alone were estimated to be 760 billion United
States dollars (US$) in 2019 and it is predicted that the cumu-
lative loss to the global economy due to all noncommunicable
diseases could exceed US$ 47 trillion by 2025.>° As the per-
sonal, economic and social burden continues to rise, there is
a growing consensus that effective prevention of noncommu-
nicable disease requires regulation of the tobacco, alcohol and
food industries to reduce associated risk factors. In 2017 the
World Health Organization (WHO) recommended a range
of “best buy” policies to prevent noncommunicable disease,
which included taxation, marketing restrictions and labelling
of harmful products.” Full implementation of these policies
globally, particularly in low- and middle-income countries,
could result in health-care savings and productivity gains
valued at up to US$ 230 billion annually by 2030.°
Although governments have committed to regulating the
tobacco, alcohol and food industries, imposing marketing
restrictions, strengthening labelling requirements and in-
troducing pricing policies,® this regulation has been strongly
opposed by industry.”~’ One strategy deployed to avoid or
delay regulation has been to invoke legally-binding trade
and investment agreements.'>'! Recent high-profile disputes
have drawn attention to the potential for these agreements to
constrain governments’ efforts to prevent noncommunicable

disease. For example, the tobacco company Philip Morris
challenged innovative tobacco packaging legislation by the
governments of Australia and Uruguay.”'*'>"* As a result of
these disputes, public health actors are increasingly aware
that trade and investment agreements can present barriers to
robust prevention measures by constraining the policy space
(i.e. the “freedom, scope, and mechanisms that governments
have to choose, design, and implement public policies to
fulfil their aims”).!*

Public health and trade objectives are not mutually
exclusive but they are often (and oversimplistically) per-
ceived as such. Typically, trade and investment agreements
contain clauses clarifying that nothing in the agreement
prevents parties from addressing public health and human
rights concerns.>'* However, the scope and content of these
clauses, and thus the protection afforded to health policy,
vary. The public health community can help improve trade
and health policy-making by engaging with negotiations on
new trade and investment agreements and by highlighting
how these agreements can protect, or even enhance, the
policy space for preventing noncommunicable disease.
Globally, changes in the (increasingly intertwined) trade
and investment policy space have provided opportunities
for public health engagement.'® In particular, many coun-
tries are negotiating or renegotiating trade and investment
agreements, including the United Kingdom of Great Britain
and Northern Ireland after its departure from the European
Union and India and Brazil following the termination of
investment treaties."”
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Box 1.Trade and investment agreement terminology relevant to noncommunicable disease prevention

Dispute settlement mechanism: a formal structured process that addresses disputes between parties to a trade and investment agreement.
Disputes can also be raised by investors against parties (i.e. national governments) under investor—state dispute settlement mechanisms. Dispute
settlement is mediated by courts, tribunals or other adjudicatory bodies and decisions are binding on parties to the agreement.

Exception: exceptions to commitments contained in trade and investment agreements are permitted and may be based on the recognition that
trade and investment operate in a context in which governments also pursue other public interest objectives. Exceptions must be legitimate and
necessary.

Expropriation: may occur when property is taken by the state for public use or benefit. Indirect expropriation can occur if new regulations
undermine the ability of an investor to take full advantage of their investments.

Fair and equitable treatment: the concept is frequently invoked in investment disputes and refers to the standard set by international law for
the way states must treat the property of foreign nationals. Fair and equitable treatment is determined by reference to specific circumstances and
not, for example, by treatment accorded to other investors.

Increasing economic efficiency: improving the allocation of resources to increase economic welfare. In the context of trade and investment
agreements, this may involve minimizing the diversion of trade, the impact of regulatory diversity on international trade and other market distortions.

Legitimacy: whether a domestic measure pursues legitimate public interest objectives and can contribute effectively to these objectives. Arbitrary
discrimination and disguised restrictions on trade are not legitimate public interest objectives.

Legitimate expectations: form part of the standard for fair and equitable treatment and relate to due process. The law must be applied consistently
in light of the representations (e.g. commitments related to future policy measures) made by a host state, thereby enabling individual investors
to rely on those representations. The extent to which legitimate expectations have been established influences the application of exceptions and
the interpretation of investors'rights.

Necessity (proportionality): requires consideration of the extent to which a measure unduly restricts trade or investment and, in particular, of
whether an equally effective alternative measure could achieve the objective or objectives pursued while being less restrictive of trade or investment.

Non-discrimination: according to the World Trade Organization, non-discrimination involves two elements: (i) all parties (i.e. other countries)
should be treated without discrimination (i.e. according to the most favoured nation principle; however, bilateral and regional trade and investment
agreements are conditional violations of the most favoured nation principle); and (ii) all like goods, services and nationals (whether of domestic or
international origin) should be treated equally once they have entered the country, paid any taxes required and met local standards (this is known
as the principle of national treatment).

Predictability: the creation of certainty and confidence regarding the trade- and investment-related policy environment. For example, trade

barriers or requirements for investors should not be introduced arbitrarily and investors'rights in the host country should be protected.

Public health advocates and poli-
cy-makers often lament the lack of ac-
cessible information on opportunities
for health protection in trade policy.
Relevant information tends to be avail-
able primarily through specialist
academic journals spanning multiple
disciplines and may not be readily
accessible to health policy-makers. In
particular, trade and investment agree-
ments, which are international legal
agreements designed (primarily) to
achieve economic policy objectives,
are mainly subject to legal, policy and
economic analyses.

The aims of this article are to pres-
ent a short primer on the relationship
between noncommunicable disease
prevention policy and trade and in-
vestment agreements and to identify
mechanisms that can help safeguard
public health policies. We draw on
the legal, economic and public health
literature, first, to describe the ways in
which trade and investment agreements
may constrain governments’ ability to
enact best-practice, noncommunicable
disease prevention policy and, second,
to identify ways in which health policy
actors can influence these agreements
to optimize prevention policy.

Trade and investment
agreements

Trade and investment agreements en-
compass trade agreements, investment
agreements, and combined trade and
investment agreements and are generally
based on a core set of provisions and
principles. Trade agreements can be:
(i) multilateral, which involve (nearly)
all parties, such as World Trade Orga-
nization (WTO) agreements; (ii) plu-
rilateral, which involve many parties;
(iii) bilateral between two parties; or
(iv) regional, with membership limited
to a specified region. Investment agree-
ments are mainly bilateral and combined
trade and investment agreements are
mainly bilateral or regional. Agreements
are negotiated between countries (i.e.
the parties), signed, implemented, ad-
ministered and then enforced through
agreed dispute settlement procedures,
which include binding arbitration.
National governments participate
in trade and investment agreements pri-
marily to achieve economic objectives,
such as: (i) reducing barriers to trade
and investment flows; and (ii) creating
a predictable regulatory environment
for trade and investment. By signing
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an agreement, a government com-
mits to ensuring their domestic policy
measures are consistent with specific
provisions of the agreement, which may
be determined by binding dispute settle-
ment mechanisms. However, trade and
investment agreements also recognize
necessary restrictions on trade, includ-
ing policies implemented for public
health purposes.’® Non-discriminatory
public health measures that are designed
to achieve legitimate objectives without
imposing unnecessary restrictions on
trade are usually permissible. The key
terminology is explained in Box 1.

Constraints on prevention
policy

Both industry and governments have
invoked commitments in trade and
investment agreements to delay or
avoid the implementation of noncom-
municable disease prevention measures.
This approach has occurred most clearly
in formal disputes involving dispute
settlement mechanisms. However, in-
formal challenges are more frequent; for
example, when specific trade concerns af-
fecting the implementation of noncom-
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Table 1. Commitments in trade and investment agreements used to constrain
noncommunicable disease prevention policy

Trade and investment
agreement commit-
ment

Summary of relevant features

Examples of use to constrain
noncommunicable disease
prevention policy

Limits to technical
barriers to trade

Increased protections
for intellectual
property rights

Limits to indirect
expropriation

Fair and equitable
treatment
commitments

Good regulatory
practice provisions

Limits the introduction of new
regulations (including food, alcohol
and tobacco regulations) to ensure
they do not introduce unnecessary
trade costs if, for example, the
objective could be achieved
through other means. These limits
typically accompany rules requiring
parties to an agreement to share
information about new regulations
and to provide opportunities for
stakeholders to comment before
their adoption." Demonstrating
that a new regulation is necessary
despite its impact on traded goods
can involve onerous evidence
requirements’***

Commitments to protection
of intellectual property rights,
particularly trademarks’**

Limits to states'ability to introduce
new regulations that undermine
the ability of the investor to take
full advantage of their investment
as anticipated”

Protections against unfair
treatment resulting from a
regulation being introduced.

Can include protections against
the introduction of measures
deemed arbitrary, discriminatory or
unreasonable®?’

Requirements affecting the
development of new policies,
including requirements on
transparency and stakeholder
consultation. Can also include
commitments to allow
stakeholders from all parties to an
agreement to participate in policy
development*#

Can be invoked to challenge
new regulations. For
example, parties can argue
that a new regulation
should be weakened or that
an alternative should be
pursued

Can be invoked to challenge
noncommunicable disease
policies that affect labelling,
packaging or advertising,
particularly policies that
affect the use of trademarks

Can be invoked to challenge
noncommunicable disease
policies that affect the value
of an international business'’s
investments, including

in some cases future
anticipated profits

Can be invoked to argue that
a new noncommunicable
disease policy is
discriminatory because, for
example, it affects certain
products associated with the
investment but not others

Provide new opportunities
for industry actors with a
conflict of interest to request
participation in policy
development processes

and to lobby against the
introduction of effective
noncommunicable disease
policies

municable disease prevention policies
have been raised in WTO committees."

Formal disputes and informal
challenges can also contribute to wider
changes in noncommunicable disease
prevention policy or to the aban-
donment of a policy altogether (i.e.
regulatory chill).?**' Governments are
sometimes reluctant to adopt novel mea-
sures when: (i) a dispute has occurred
elsewhere; or (ii) there is the threat of a
dispute. For example, the New Zealand
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government delayed the introduction
of tobacco plain packaging legislation
while awaiting the outcome of disputes
about Australian regulation.”’ This at-
titude is problematic because the threat
of a dispute does not necessarily mean
the challenge will be successful.? In these
circumstances, the tobacco, alcohol or
food industry may feel emboldened to
pressure governments to change course
strategically, even when the chance of
success in a dispute is small. Therefore,
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it is not surprising that, over the past
20 years, the number of investor-state
disputes has increased while the suc-
cess rate has decreased, perhaps as the
“result of a rise in strategic litigation by
investors whose aim is not only to obtain
compensation but also to deter govern-
ments’ regulatory ambitions.”*

Table 1 summarizes the key com-
mitments in trade and investment
agreements that can be used to constrain
public health policy on noncommuni-
cable disease prevention, as identified
in legal, economic and public health
analyses. Two widely cited clauses are:
(i) the commitment to provide com-
pensation for indirect expropriation,
which can occur when government
policy detrimentally affects an invest-
ment; and (ii) investor—state dispute
settlement mechanisms (Box 1). Other
clauses involve commitments: (iii) to
limit technical barriers to trade; (iv) to
extend protections for intellectual prop-
erty rights; (v) to ensure good regulatory
practice; and (vi) to ensure fair and
equitable treatment. Although these
provisions are all designed to achieve
the objectives of trade and investment
agreements, the extent to which they
can be used to challenge noncommuni-
cable disease prevention policies could
be influenced by paying attention to the
health implications of agreements when
they are being drafted.

Drafting agreements

Analyses from the legal, public health
and economic literature indicate that
carefully drafting trade and investment
agreements to explicitly articulate
commitments to public health can
help governments pursue public health
objectives and create expectations
among parties that health policy will be
evidence-based,”* thereby reconciling
states’ trade and public health obliga-
tions.” In particular, careful drafting
can provide explicit recognition that a
state may need to impose trade barri-
ers to protect and promote the human
right to health.'®’! Here we discuss four
mechanisms for achieving this outcome.

(i) Exceptions for public health
measures

General exceptions in trade and invest-
ment agreements typically state that
nothing in the agreement should pre-
vent a party from adopting measures
necessary to protect public health (often

Bull World Health Organ 2022;100:268-275| doi: http://dx.doi.org/10.2471/BLT.21.287395



Anne Marie Thow et al.

expressed in a list of other legitimate
public interest measures), provided
they are non-discriminatory and do not
constitute an unnecessary restriction on
trade. Exceptions are thus important
for providing policy space for noncom-
municable disease prevention measures
that affect traded goods or services or
the products of investment.

The application of these excep-
tions is usually explicitly premised on
compliance with the legal principles
underpinning trade agreements, such
as non-discrimination and necessity.*>*
For both trade agreements and inte-
grated trade and investment agreements,
establishing the necessity of a measure
and whether it can benefit from an
exception relies on a clear explanation
of how the measure contributes to its
objectives. Critical factors are evidence
supporting the measure’s effectiveness
and a determination that the measure
does not unduly restrict trade (and that
there are no viable alternatives that are
less trade-distorting).**>*

(i) Limiting the risk of investor-
state disputes

The wording of provisions on investor
protection is important for safeguarding
the policy space for noncommunicable
disease prevention measures because
these measures may affect investors
in the tobacco, food or alcohol indus-
tries. Public health measures can be
protected by excluding investor-state
dispute settlement commitments from
trade and investment agreements, as in
the Australia-United States Free Trade
Agreement.’* Another option is to carve
out (i.e. exclude) specific measures from
an investor-state dispute settlement;
this was achieved for tobacco control
measures in at least three recent agree-
ments.”* Alternatively, indirect expro-
priation could be ruled out as a basis
for an investor-state dispute settlement
claim, as in the United States—-Mexico-
Canada agreement,” or public health
measures could be excepted from the
expropriation chapter, as in the United
States—Republic of Korea Free Trade
Agreement.” Provisions on fair and
equitable treatment commonly provide
a basis for investor-state dispute settle-
ment claims and are broadly recognized
as excessively ambiguous.* Consequent-
ly, a clear definition of fair and equitable
treatment, which includes qualifications
to limit application of the concept, can
help safeguard public health policies.”
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Another approach is to ensure trade
and investment agreements include a
clear definition of indirect expropria-
tion that limits the extent to which it
applies to public health measures. For
example, in the European Union-
Canada Comprehensive Economic and
Trade Agreement and the European
Union-Singapore Trade Agreement,
the definition of indirect expropriation
includes the following: “The determina-
tion of whether a measure constitutes
an indirect expropriation requires a
case-by-case, fact-based inquiry...
For greater certainty, except in... rare
circumstances... a non-discriminatory
measure or series of measures by a
Party that are designed and applied
to protect legitimate public objectives
such as public health, safety and the
environment, do not constitute indirect
expropriation”” This clause effectively
disallows claims of indirect expropria-
tion for legitimate, non-discriminatory
and necessary public health measures.

(iii) Trade and investment
agreement preambles

The inclusion of statements in preambles
to trade and investment agreements
that recognize the importance of pub-
lic health as a whole-of-government
objective creates the expectation that
governments will implement (and pri-
oritize) future public health measures.
Consequently, preambles can aid the
interpretation of contentious provisions,
even though these statements are not
legally binding.**** For example, the
preamble to the 2018 Peru-Australia
Free Trade Agreement recognizes the
“right to regulate and... to set legislative
and regulatory priorities... and protect
legitimate public welfare objectives,
such as public health...”*” In addition,
governments can enhance the effective-
ness of such statements in preambles by
ensuring they do not lead investors to
expect that the public health regulatory
environment will remain unchanged.*

(iv) Good regulatory practice
provisions

Provisions on good regulatory practice
that give governments the flexibility to
determine appropriate stakeholder en-
gagement, thereby minimizing conflicts
of interest, are important for supporting
evidence-based, best practice, public
health policy. One option is to exclude
the good regulatory practice chapter
from dispute settlement mechanisms to
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avoid conflicts over differing interpreta-
tions, as was done in the Trans-Pacific
Partnership regulatory coherence chap-
ter.”® Alternatively, qualifications to good
regulatory practice clauses that refer to
“appropriate” consultation or engage-
ment could help manage conflicts of
interests and promote effective noncom-
municable disease prevention policies.”

Protecting health through
agreements

The literature we reviewed indicates that
the health sector can protect the policy
space governments have for implement-
ing noncommunicable disease preven-
tion policy measures in the context of
trade and investment agreements in two
main ways: (i) through health policy
design; and (ii) through engagement
with the trade sector.

First, health policy measures for
noncommunicable disease preven-
tion can be strategically designed to
minimize the risk of violating trade
and investment agreement commit-
ments; in effect, public health benefits
are maximized by understanding the
constraints presented by these agree-
ments.* In particular: (i) key trade and
investment agreement principles, such
as necessity and non-discrimination,
should be taken into account when ar-
ticulating the objectives and substance
of a health measure; (ii) evidence for
the necessity of the measure should be
documented; and (iii) good regulatory
practice provisions should allow actions
to minimize conflicts of interest.”**!
Reference to international instruments,
such as WHO’s Framework Convention
on Tobacco Control, can also strengthen
policy measures for noncommunicable
disease prevention.'*'*'* The Framework
Convention has been used repeatedly
as a reference point by tribunals “who
reliably uphold non-discriminatory
[tobacco control measures] on public
health grounds”* In addition, it has
been specifically cited as providing
supportive evidence for the necessity of
tobacco policy measures in formal dis-
putes and other challenges under trade
and investment agreements."’

Health policy design is also particu-
larly relevant for safeguarding noncom-
municable disease prevention policy
when considering commitments on
technical barriers to trade contained in
trade and investment agreements. Usu-
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ally there is no specific health exception
to commitments on technical barriers to
trade that could be applied to, for exam-
ple, noncommunicable disease preven-
tion policy measures concerning diet or
tobacco or alcohol consumption. Nev-
ertheless, trade and investment agree-
ments explicitly recognize health as a
legitimate objective for which technical
measures can be adopted; for example,
see article 2.2 of the WTO Technical
Barriers to Trade Agreement,” which
is often included in its entirety in new
trade and investment agreements. The
unsuccessful dispute about Australia’s
tobacco plain packaging policy under
the WTO Technical Barriers to Trade
Agreement showed that recognizing the
public health objective of the measure
(as a legitimate objective) was critical.'”
The central issues were the necessity of
the measure and whether the objective
could be achieved through another less
trade-restrictive measure.'” For example,
the main objective of a labelling policy
measure could be its immediate effect
of informing consumers rather than its
long-term effect on health indicators,
such as the prevalence of obesity or
noncommunicable disease.*

Second, cross-government engage-
ment between the health and trade sec-
tors during negotiations can draw atten-
tion to potential constraints on health
policy that may arise from trade and
investment agreements. A core tenet of
trade policy is the need for complemen-
tary and mitigating policies to address
the unintended consequences of a trade
and investment agreement and maxi-
mize its benefits; when an agreement
places constraints on health policy, the
health sector may be unable to imple-
ment mitigating policy measures. Often
public health actors do not contribute
to negotiations, either through lack of
knowledge or interest or because they
are deliberately excluded.** However,
the health sector can expand policy
space for noncommunicable disease
prevention during the drafting of trade
and investment agreements given:
(i) awareness of the key provisions
that could be raised for consideration;
(ii) familiarity with health protections in
existing agreements; and (iii) access to
legal and economic expertise on trade.
At the national level, the health sector
could participate in formal consulta-
tions, submissions and direct lobbying
during the drafting and negotiation of
agreements.’>’ For example, the use
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of formal and informal mechanisms
to raise awareness of protecting access
to medicines and tobacco control was
important for including safeguards in
Australia’s negotiating agenda for the
Trans-Pacific Partnership.”

Experience to date indicates that
opportunities for cross-sectoral engage-
ment can be maximized by ensuring that
trade and health policy-makers have the
capacity to facilitate constructive par-
ticipation by public health actors.”**
For example, the strength of govern-
mental and nongovernmental health
sector actors contributed to the removal
of proposed intellectual property and
investment provisions in the Regional
Comprehensive Economic Partnership
in Asia and the Pacific region that could
have limited access to medicines.* The
literature shows that trade negotiations
need to provide formal opportuni-
ties for health sector engagement and
should be more transparent. Increased
engagement by the health sector could
provide a clear understanding of the
health sector’s requirements for spe-
cific inclusions in trade and investment
agreements (to inform negotiations)
and could ensure that the implications
of a proposed agreement are thoroughly
analysed.”® An important consideration
is that industry can have a strong influ-
ence on the extent to which a trade and
investment agreement is interpreted
as placing constraints on noncom-
municable disease prevention policy.*
Building capacity in the health sector
could provide alternative interpretations
of the need for a specific health policy
measure that satisfies commitments
within these agreements.*® In addition,
engagement by global health policy
actors can provide normative support
for national health policy, as well as
technical and evidential support for
noncommunicable disease prevention
policy measures.'****

Conclusion

Our analysis has identified opportuni-
ties for protecting, and even promoting,
public health (particularly noncom-
municable disease prevention policy)
in trade and investment agreements by,
for example: (i) ensuring exceptions
for public health measures; (ii) exclud-
ing investor-state dispute settlement
mechanisms; (iii) clearly defining fair
and equitable treatment and indirect
expropriation and limiting their po-
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tential to cause disputes; (iv) ensuring
good regulatory practice provisions
balance transparency and cooperation
with the need to limit the influence of
vested interests; and (v) ensuring trade
and investment agreement preambles
acknowledge the importance of public
health.

We also found that a high level of
health protection in trade and invest-
ment agreements requires cooperation
between several disciplines. Trade and
investment lawyers can help design
health policy measures that regulate
commercial activities and can anticipate
and counter legal challenges under trade
and investment agreements. Cross-
sectoral engagement between trade and
health policy-makers is also critical.
Trade policy-makers should recognize
the importance of health and engage
with the health sector during trade ne-
gotiations. Health policy-makers should
engage with experts in law, economics
and public health policy to ensure nego-
tiations are informed by feasible propos-
als that promote better public health.
These strategies will be most effective
when policy processes and governance
structures are fully transparent. ll
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Résumé

Protection des politiques de prévention des maladies non transmissibles dans les accords de commerce et d'investissement

La prévention des maladies non transmissibles constitue une priorité
mondiale. Dans ce contexte, |'Organisation mondiale de la Santé
a recommandé des politiques visant a réduire la consommation
de produits du tabac, d'alcool et d'aliments nocifs pour la santé.
Néanmoins, cette régulation s'est heurtée a une forte opposition de
la part des industries concernées, qui ont invoqué les dispositions
prévues dans les accords juridiquement contraignants en matiere de
commerce et d'investissement. La présente analyse se penche sur la
littérature juridique, économique et de santé publique. Son but: décrire
brievement la relation entre les mesures de prévention des maladies
non transmissibles d'une part, et les accords en matiere de commerce
etd'investissement d'autre part, afin d'aider les égislateurs compétents
a défendre les politiques de santé publique. Cette analyse a identifié
divers moyens de préserver, voire de promouvoir la santé publique
dans les accords de commerce et d'investissement, notamment: (i) en
veillant a inclure des exceptions pour les mesures de santé publique
dans les accords; (i) en s'engageant a respecter les bonnes pratiques
réglementaires, qui concilient la transparence et la coopération avec la

nécessité, pour les gouvernements, de limiter l'influence des intéréts en
place; (iii) en s'assurant que les accords de commerce et d'investissement
mentionnent dans leur préambule I'importance de la santé publique;
(iv) en excluant de ces accords les mécanismes de reglement des
différends entre Etats et investisseurs; et enfin, (v) en limitant la portée
et la définition des dispositions fondamentales sur la protection des
investisseurs afin de diminuer le risque de différend. Cette synthese de
littérature multidisciplinaire contribue également a plus d'engagement
stratégique et éclairé entre les politiques sanitaires et commerciales. En
outre, garantir un haut niveau de protection sanitaire dans les accords
de commerce et d'investissement implique une collaboration entre
plusieurs disciplines, la mobilisation d'experts en droit, en économie et
en politiques de santé publique, ainsi que des structures de gouvernance
et des processus d'élaboration des politiques entierement transparents.
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Pesiome

3awuTta nonUTUKM No NpoduNakTMKe HeMHGEKLMOHHbIX 3a60neBaHuii B TOProBbIX U UHBECTULMOHHbIX

cornaweHunax

MpodnnakTnka HeMHGEKUMOHHbBIX 3aboneBaHnin aBnseTcs
rnobanbHbIM NpUOpPUTETOM, ANd obecrneyeHns KOTOPOro
BcemypHan opraHmn3auma 30paBoOXPaHEeHMA peKkoMeH10Bana
NPVIMEHATb MOMNTUKM MO COKPaLLEHMIO NOTpebneHna TabayHblx
N30eNni, ankorona v Hesnoposon Nuwm. OAHaKO 3aTPOHYTble
OoTpacn pewmnTenbHO BEICTYNUAY NPOTUB PEryanpoBaHus,
CCbINAACh Ha NONOXEHWS IOPUANYECKM OOA3bIBAIOLLMX TOPIOBbLIX 1
NHBECTULMOHHbBIX CornaweHui. Lienb AaHHOro aHanmsa lopranyecKkom,
SKOHOMMUECKOI NUTEPaTypbl 1 NUTEPaTypbl MO OOWECTBEHHOMY
3APaBOOXPAHEHMIO 3aK/Ti0UaNach B TOM, YTOObI MPeCTaBUTb KpaTKoe
PYKOBOZCTBO MO B3aMMOCBA3M MEX[Y CTPATErMer no npodunakTike
HEVHEKLIMOHHBIX 3a60NEBAHWI 11 TOPrOBBIMI 1 MHBECTULIVMOHHBIMM
COrnaleHnAMN C LieSblo MOMOYb OTBETCTBEHHDBIM JIULIAM 3alLMLLATb
nonnTrKy B chepe 0OLIECTBEHHOrO 34paBoOXpaHeHusa. B
Xxofe aHanusa Obinv BbiABNEHbI BO3MOXHOCTY ANA 3aWUTbl 1
YKpernneHnsa 300p0BbA HACeNeHNs B TOProBbIX U MHBECTULIMOHHBIX
cornawenuax, sknoyas: (i) obecneyeHve BKIOYEHUA B
COMaLIEHNA UCKIOUYEHUI Ana Mep B chepe 34paBOOXPaHEHNS;

(i) NpVBEPXEHHOCTb HaANexKallen NpakTuKe PerynmpoBaHuA,
KOTOpadA ypaBHOBEWWBAET NPO3PAYHOCTb U COTPYAHNYECTBO C
HEeobXOAMMOCTbIO /18 NPABUTENbCTB OrPaHMynBaTb BAMSHME
KOPBICTHBIX MHTepecoB; (i) obecneyeHme Npu3HaHNA BaxKHOCTY
06LLeCTBEHHOIO 3pPaBOOXPaHeHra B npeambynax TOProsbix v
VIHBECTULMOHHbIX COrnalleHnit; (iv) MCKNoYeHne 13 CornalieHnim
MEXaHM3MOB YPerynmpoBaHua CNOPOB Mexay WMHBECTOPaMU U
rocynapcTBom; (v) orpaHuueHve cdepbl 0xsata 1 onpeaeneHvie
KNIOYEBbIX MOMIOKEHWI O 3alMTe MHBECTOPOB ANA CHUKEHNA
PUCKa BO3HWKHOBEHWA MHBECTULMOHHBIX cnopos. O6obuieHre
MEXANCUMNIMHAPHO NTEPATYPbl Takxe 0becrneuviBaeT nopaepKKy
6onee CTpaTernyeckoro v MHGOPMUPOBAHHOTO B3aVMOLENCTBISA
MeX [y CeKTOPaMV 310aBOOXPaHEHNA 1 TOPrOBOW NOANTUKM. Kpome
TOro, 0becrneyeHe BbICOKOTO YPOBHS OXPaHbl 30P0BbA B TOPTOBbIX
N MHBECTULMOHHBIX COrnaleHunax TpebyeT B3aumMoaencTaus
MeXay ANCUMNNMHAMY, MPUBNEYEHA SKCNePTOB B 061acTy Nnpasa,
SKOHOMVKM M MONUTUKIN B CHEPE 30PaBOOXPAHEHNS, @ TaKXKE MOSTHOM
NPO3PaYHOCTV MONMUTNYECKIMX MPOLECCOB 1 PYKOBOAALLMX CTRYKTYP.

Resumen

Proteccion de la politica de prevencion de enfermedades no transmisibles en los acuerdos comerciales y de inversion

La prevencion de las enfermedades no transmisibles es una prioridad
mundial, por lo que la Organizacion Mundial de la Salud ha recomendado
la adopcién de politicas para reducir el consumo de productos de tabaco,
alcoholy alimentos malsanos. Sin embargo, las industrias afectadas se
han opuesto con firmeza a la regulacién, invocando las disposiciones
delos acuerdos comerciales y de inversién juridicamente vinculantes. El
objetivo de este andlisis sobre la documentacion juridica, econdmica y
de salud publica fue presentar una breve introduccién sobre la relacion
entre la politica de prevencion de las enfermedades no transmisibles y
los acuerdos comerciales y de inversién para ayudar a las autoridades
responsables de formular las politicas de salud publica a protegerlas. El
analisis identificd oportunidades para proteger, e incluso promover, la
salud publica en los acuerdos comerciales y de inversion, que incluyen
i) garantizar la inclusién de excepciones para las medidas de salud
publica en los acuerdos; i) comprometerse con las buenas practicas

regulatorias que equilibran la transparencia y la cooperacién con la
necesidad de los gobiernos de limitar la influencia de los intereses
creados; iii) garantizar que los predmbulos de los acuerdos comerciales y
de inversién reconocen laimportancia de la salud publica; iv) excluir de
los acuerdos los mecanismos de resolucién de disputas entre inversores
y Estados; y v) limitar el alcance y la definicién de las disposiciones clave
sobre la proteccion de los inversores para reducir el riesgo de disputas
sobre lasinversiones. Esta sintesis de la documentacion multidisciplinar
también respalda un mayor compromiso estratégico e informado entre
los sectores de la salud y la politica comercial. Ademds, se requiere la
cooperacién entre las disciplinas, la participacién de especialistas en
derecho, economia y politica de salud publica, y procesos politicos y
estructuras de gobernanza totalmente transparentes para garantizar
un alto nivel de proteccién de la salud en los acuerdos comerciales y
de inversion.
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