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Abstract

Objectives: To examine the association between HIV laws, perceived community stigma, and 

behaviors and to compare differences between and within Black and White men who have sex 

with men (MSM).

Design/Methods: National HIV Behavioral Surveillance conducted interviews and HIV testing 

with MSM in 23 U.S. cities in 2017 using venue-based sampling methods. We used weighted 

cross-sectional data to compare MSM living in states with versus without HIV laws using Rao–

Scott chi-square tests. We modeled the association between stigma and state HIV laws within 

racial groups to obtain adjusted prevalence ratios (aPR) and 95% confidence intervals (CIs).

Results: Among 7392 MSM, 56% lived in a state with HIV laws. In law states, Black MSM 

were more likely than White MSM to report their community would discriminate against persons 

with HIV (PWH) (59 versus 34%), not support the rights of PWH (20 versus 9%), not be friends 

with PWH (19 versus 10%), believe PWH ‘got what they deserved’ (27 versus 16%), and be 

intolerant of MSM (14 versus 5%). Adjusted for confounders, Black MSM in HIV law states 

were more likely to think their community would discriminate against PWH (aPR, 1.14; 95% CI, 

1.02–1.29; P = 0.02) and be intolerant toward MSM (aPR, 2.02; 95% CI, 1.43–2.86; P < 0.001) 

than Black MSM in states without such laws.

Conclusions: HIV laws were related to higher stigma, but only for Black MSM. Future research 

regarding HIV-related laws should account for racial/ethnic disparities. Modernizing laws can 

delegitimize stigma and promote focusing on effective HIV prevention strategies.
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Introduction

In the early years of the HIV epidemic, most states enacted HIV laws that criminalized 

a range of behaviors, including those with negligible risk for transmitting HIV [1]. Fear, 

homophobia, and lack of knowledge led lawmakers to enact laws intended to punish persons 

with HIV (PWH), promoting myths of PWH as deceptive and dangerous [2]. HIV stigma [3] 

and discrimination toward gay, bisexual, or other men who have sex with men (MSM) and 

PWH persists today. In 2017, 34 states and two territories still had HIV criminalization laws 

[3]. PWH can still be prosecuted for very low or no-risk behaviors (e.g. spitting, biting, sex 

while virally suppressed) [3]. Globally, the inappropriate application of HIV criminalization 

laws is a serious human rights concern [4].

Legal and public health scholars have criticized HIV criminalization laws, which often 

do not require transmission risk nor account for advances in treatment or prevention [5] 

(e.g. viral suppression [6] or preexposure prophylaxis [PrEP]) [7]. Second, the laws do not 

require proving intent, awareness of status, nor actual harm [8], yet prosecution can result 

in severe penalties, including lengthy sentences [1] and sex-offender registration [3]. Third, 

the laws discriminate against PWH by prosecuting behavior legal for others [9], which 

legitimizes stigma [10,11]. Stigma is related to sexual risk behaviors and lower HIV testing 

[12]. Centers for Disease Control and Prevention (CDC) leaders editorialized, ‘It is time to 

align with science and consider reforming, rescinding, and revising the application of these 

laws for the sake of people with HIV and for the public’s health’ [13].

Black MSM experience disparities in HIV [14] and incarceration [15]; therefore, the role of 

racism needs to be considered in HIV-related laws. Racial disparities illuminate differences 

in how Black and White MSM are treated. Black persons are disproportionately arrested 

under HIV laws [16,17]. Between 1988 and 2014, 62% of Black men versus 39% of White 

men with HIV-related arrests in California were charged [18].

Structural (e.g. legal) and community factors have a larger impact on social norms than 

individual-level factors [19,20]. HIV laws neither reduce new diagnoses [21] nor curb sexual 

behaviors [22]. The laws disproportionately target persons who are gay or bisexual [20], 

sex workers [15], homeless [15], or already incarcerated [21]. Additionally, most people 

are unaware of their state’s HIV laws [9,13]. As such, these laws might not directly affect 

personal behaviors [13]. However, HIV laws reflect state values and can be related to 

community attitudes. Negative attitudes toward PWH may persist in these communities.

The objectives of this analysis were to compare characteristics of MSM living in states with 

versus without HIV laws and assess the association between living in an HIV law state and 

perceived community stigma among Black and White MSM.

Methods

Design

The CDC’s National HIV Behavioral Surveillance (NHBS) system collects cross-sectional 

data on populations at risk for HIV, including MSM, in 23 U.S. cities [23]. NHBS sampling 
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procedures have been published previously [24]. MSM were recruited for interviews 

and HIV testing using venue-based sampling methods during June–December 2017. All 

participants provided informed consent.

Measures

HIV law status was defined as the presence of any state law criminalizing HIV-related 

behaviors as of August 2017 [3]. Figure 1 displays a map of states’ HIV criminalization laws 

and NHBS project areas.

Analyses were limited to Black or White MSM. Men were categorized as Black if they 

reported any Black racial identity. Single-race, multiracial, and Hispanic/Latino Black men 

reported similar characteristics and stigma. White men were defined as single-race and 

non-Hispanic to ensure mutual exclusivity.

We used the 2017 U.S. Department of Health and Human Services’ guidelines to define 

poverty based on participants’ household size and income [25]. Incarceration was defined as 

having been in jail, prison, or a detention center for >24 h during the previous 12 months.

We measured perceived community stigma (‘stigma’) based on an agreement to the 

following five statements from 1 (strongly disagree) to 5 (strongly agree): My community 

would discriminate against PWH, not support the rights of PWH, not be friends with PWH, 

believe that PWH ‘got what they deserved’, and is intolerant of gay/bisexual men. We 

combined strongly agree and agree answers and neutral, disagree, and strongly disagree 

answers. The items are not on a validated scale; we analyzed each question separately. MSM 

could recall any community that is relevant to them.

We asked if participants perceived same-sex discrimination, defined as verbal 

discrimination; poorer service; discrimination at work or school; or physical assault during 

the previous 12 months. We analyzed each question separately.

NHBS conducted rapid and confirmatory HIV testing. Status awareness was defined as 

concordance between self-reported and actual HIV test. All PrEP variables were limited to 

HIV-negative MSM: discussed PrEP with a provider or used PrEP in the past 12 months.

We measured condom use with the participant’s last anal sex partner with concordant, 

discordant, or unknown HIV status. We defined exchange sex as giving or receiving sex for 

money or drugs with another man during the previous 12 months. The NHBS questionnaire 

is available online [26].

Analyses

We limited analyses to men who had had sex with another man during the previous 12 

months, lived in a participating city, and identified as Black or White. Data were weighted to 

account for unequal selection probabilities, multiplicity, and nonresponse bias, allowing us 

to extrapolate to all venue-attending MSM in these cities.

We calculated weighted percentages and 95% confidence intervals (CIs) for all variables. 

We compared characteristics of MSM living in states with versus without HIV laws using 

Baugher et al. Page 3

AIDS. Author manuscript; available in PMC 2022 August 01.

A
uthor M

anuscript
A

uthor M
anuscript

A
uthor M

anuscript
A

uthor M
anuscript



Rao–Scott chi-square tests (P < 0.05). We suppressed variables with an unstable coefficient 

of variation because of sparse data [coefficient of variation (CV) > 0.30]. We assessed 

differences in stigma variables by HIV law between Black and White MSM.

We estimated unadjusted and adjusted prevalence ratios (uPR and aPR) using logistic 

regression models with predicted marginal means to compare stigma within each racial 

group living in states with versus without HIV criminalization laws. Each stigma variable 

was a separate outcome. We selected covariates on the basis of literature or a priori interest. 

We analyzed the association between law and HIV stigma, controlling for age, education, 

incarceration, community intolerance of MSM, and self-reported HIV status. The model 

assessing law and intolerance toward MSM controlled for age, education, region, and same-

sex discrimination. We conducted all analyses using SAS 9.4 and SUDAAN.

Results

Among 7392 MSM, 56.4% overall, 64.5% of Black MSM, and 48.6% of White MSM lived 

in a state with HIV criminalization laws (data not shown).

MSM living in HIV law states were more likely than MSM living in states without laws 

to report poverty, incarceration, or homelessness (Table 1). Compared with MSM living in 

states without HIV laws, MSM in law states were more likely to have a diagnosed HIV 

infection (22.5 versus 15.5%; P < 0.001). However, we observed no differences in partner 

notification, discussing PrEP with providers, PrEP use, condomless anal sex, knowledge of 

partner’s HIV status, or exchange sex.

We observed racial differences in community stigma between MSM in states with versus 

without HIV laws (Table 2). Black MSM reported higher community stigma regardless of 

law status. In HIV law states, Black MSM were more likely than White MSM to say their 

community discriminates against PWH (58.5 versus 34.3%; P < 0.001), does not support 

the rights of PWH (19.7 versus 9.3%; P < 0.001), would not be friends with PWH (18.5 

versus 9.8%; P < 0.001), believes that PWH ‘got what they deserved’ (27.0 versus 15.7%; 

P < 0.001), and is intolerant toward MSM (13.8 versus 4.9%; P < 0.001). In HIV law 

states, Black MSM were less likely than White MSM to experience perceived discrimination 

during the previous 12 months (37.0 versus 41.6%; P = 0.03); we observed no racial 

differences in discrimination towards MSM in states without laws.

Because stigma and HIV laws disproportionately affect Black men, we assessed models 

comparing community stigma between Black MSM in law versus no-law states (Table 3). 

Black MSM in states with HIV laws were more likely than Black MSM in states without 

HIV laws to think their community is intolerant of MSM (aPR, 2.02; 95% CI, 1.43–2.86) 

and would discriminate against PWH (aPR, 1.14; 95% CI, 1.02–1.29). In a similar analysis 

for White MSM, White MSM in HIV law states were less likely to think their community 

would discriminate against PWH (aPR, 0.82; 95% CI, 0.72–0.94) than White MSM in 

no-law states, but otherwise reported no differences in stigma.
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Discussion

Black MSM living in states with versus without HIV criminalization laws were more likely 

to think their community discriminates against PWH and is intolerant of MSM. For White 

MSM, HIV laws and stigma were mostly unrelated. These opposing results highlight how 

differently Black and White MSM experience stigma, discrimination, and HIV laws in their 

communities.

MSM in HIV law states were more likely to report characteristics associated with HIV-

related arrests (e.g. poverty [10], homelessness [17], incarceration [21]). Our results support 

previous findings that HIV laws were unrelated to most individual behaviors [8]. We found 

no differences in knowledge of partner’s status, provider visits, partner notification, condom 

use, exchange sex, PrEP discussion with providers, or PrEP use, indicating that these laws 

have limited impact on behaviors.

Black MSM experience greater levels of social and political marginalization than White 

MSM or heterosexual Black men [27]. Intersectional dynamics of racism and homophobia 

contribute to HIV stigma [28,29]. For example, HIV laws were associated with higher 

perceived community stigma for Black MSM but not White MSM. Although our 

analysis was exploratory, this finding might be attributable to these laws historically and 

disproportionately targeting Black men and higher prevalence of community stigma in Black 

men’s communities.

Overall, community stigma was higher for Black MSM than for White MSM, regardless 

of state laws. This finding is consistent with other studies that found elevated levels of 

HIV stigma among Black communities [30]. Unmeasured factors likely contributed to 

community stigma, including internalized homophobia [31,32], religious communities that 

do not support homosexuality [33], and medical mistrust [34].

Homophobia is related to sexual risk behaviors [33] and social isolation [35]. Two times as 

many Black MSM in states with HIV laws said their communities were intolerant of MSM 

than Black MSM in no-law states and approximately four times as many as White MSM in 

no-law states. This concurs with a study reporting that HIV laws were related to structural 

stigma against MSM [36]. However, our findings that White MSM in HIV law states were 

more likely to experience perceived same-sex discrimination than Black MSM align with the 

literature [37,38].

The unequal application of HIV laws has further implications for Black communities, 

contributing to inequitable incarceration [11] and loss of voting rights and employment 

opportunities, which systemically limits Black persons’ political and economic power [39]. 

Future HIV law studies should account for how differently Black persons are affected and 

stratify results by race. Promoting social acceptance of PWH and homosexuality in the 

context of stigmatizing laws is needed [33].
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Limitations

Our analysis has at least four limitations. First, NHBS is not generalizable to all MSM. 

Second, stigma cannot fully be attributed to HIV laws because of unmeasured factors, 

including local policies and unawareness of HIV–related laws. Due to the cross-sectional 

design and ecological analysis, we do not infer causality. Although we considered as many 

factors as possible, there is potential for ecologic fallacy. Third, the community stigma 

questions were developed specifically for NHBS and are not intended to scale together. 

Fourth, self-report data are subject to recall and social desirability biases.

Conclusions

HIV criminalization laws, a relic of the years before modern HIV treatment and prevention, 

are related to higher community HIV stigma, but only for Black MSM. States may consider 

modernizing HIV laws [10], focusing on effective HIV prevention efforts (e.g. treatment-as-

prevention, PrEP). Stigma undermines these efforts [35]. Indeed, since 2014, five states have 

modernized their HIV laws [40]. Punishment is not an effective public health strategy [10]; 

modernizing these laws can help delegitimize HIV stigma and build a stigma-free future 

[13].
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Fig. 1. Map of state HIV criminalization laws and NHBS cities included in analysis – NHBS, 
2017.
NHBS, National HIV Behavioral Surveillance. Source: Center for HIV Law & Policy, 2017.
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