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Background

Non-compete clauses (NCC) are commonly required for physicians practicing in an
employed model. With growing pressures driving surgeons to practice in an employed
model instead of physician-led practices, the purpose of this survey was to determine the
impact of NCCs on orthopaedic surgeons and their patients in Louisiana.

Methods

A voluntary, single-mode online survey containing 23 questions was created using the
Qualtrics XM Platform (Qualtrics, Provo, UT) and distributed to 259 orthopaedic surgeons
who are members of the Louisiana Orthopaedic Association. Survey questions assessed
the prevalence and details of existing NCCs and perceptions of their impact on surgeons’
practice, patients, and personal life.

Results

117 members responded (response rate: 45.2%), of which 91 (77.8%) finished the survey.
Nearly half (44%) of respondents had an expired or active NCC in their contract. Most
(84.3%) believed NCCs give employers unfair leverage during contract negotiations. NCCs
have deterred or would deter 71.4% of respondents from accepting another job offer.
Respondents believed NCCs negatively impact patients, including forcing patients to
drive long distances to maintain continuity of care (64.4%) and forcing surgeons to
abandon their patients if they seek new employment (76.7%). Many respondents reported
NCCs also exert significant detrimental effects on their personal life, including
mandatory relocation of their family (67.0%). Nearly all (97.8%) believed such clauses
have become unreasonable over the last decade with the rise of large hospital
conglomerates. Most surgeons (83.7%) believed that removal of NCCs from all
orthopaedic surgeons’ contracts would improve the overall healthcare of orthopaedic
patients in Louisiana.

Conclusion

Perceptions of NCCs were overwhelmingly negative among orthopaedic surgeons in
Louisiana. Such clauses give employers an unfair advantage during contract negotiations
and exert a significant detrimental impact on surgeons and their patients. While NCCs
may be reasonable in the business sector and other professions, it is unclear how such
clauses benefit surgeons or improve patient care and may be detrimental to both.
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Study Design

Cross-sectional Survey

INTRODUCTION

Restrictive covenants, also known as non-compete clauses
(NCC), have been a highly contested contractual agreement
of the employed physician model, and the changing land-
scape of healthcare continues to bring this to the fore-
front.1,2 Physician employment by large groups, hospitals,
and hospital systems has grown such that up to 36.2%
of specialty surgeons in 2020 were currently employed or
worked in employed models compared to 25.1% in 2012 ac-
cording to the American Medical Association.3~> Increased
hospital employment of physicians may increase inappro-
priate referrals, unnecessary imaging, and hospital-physi-
cian integration potentially resulting in low-value patient
care.b

Hospital employed models rise at the expense of private
practices due to myriad reasons including disproportionate
reimbursements via insurers, hospital-owned primary care
driving referrals, and lack of governmental funding to pri-
vate groups.’~? Analysis of the 2005 to 2014 trend of outpa-
tient isolated arthroscopic partial meniscectomy charges by
LaPrade et al. revealed hospital reimbursement increased
steadily by 28.8% while surgeon payments declined by
15.5% over the same time period indicating a widening gap
between hospital and surgeon reimbursement.l0:11 Addi-
tionally, in a 2021 study, Jeurissen et al. determined the
growth of for-profit hospitals was largely due to subsidy ac-
cess and favorable reimbursement plans from public health
care payors, which aided the creation and expansion of new
for-profit hospitals.!2 As the increased trend of indepen-
dent orthopaedic practice acquisition by large healthcare
entities in the U.S. continues, NCCs will become an even
greater issue for both surgeons and their patients.8

NCCs in business were initially established to prevent
turnover, and in many cases, to prevent an employee who
received training regarding a specific technology from com-
peting with the former employer.13-14 In medicine, the ser-
vices provided by the surgeon are learned and acquired
prior to employment; the employer is not providing propri-
etary trade secrets, knowledge, or skills that would protect
the employer from unfair competition. Instead, the purpose
of the NCC is largely to deter a physician from leaving an
employer by not allowing them to continue to practice in
the same community, which can give an unfair leverage to
employers/large hospital systems.15:16

With growing pressures driving surgeons into employed
models instead of physician-led practices, the purpose of
this survey was to determine the impact of NCCs on or-
thopaedic surgeons and their patients in a state where the
law allows employers to place this restriction on their
physicians.

MATERIALS AND METHODS

After obtaining exemption from our institution’s Institu-
tional Review Board (IRB#2021-1034), a link to an anony-
mous online survey was distributed via email to 259 board-
eligible or board-certified orthopaedic surgeons who are
current members of the Louisiana Orthopaedic Association
(LOA). The total collection period for the survey data was
from November 21, 2021 to February 12, 2022. Four follow-
up emails were sent to non-respondents at three weeks, six
weeks, nine weeks, and eleven weeks after initial commu-
nication in order to boost participation and maximize the
response rate.

A voluntary, single-mode (online) survey containing 23
questions (Appendix 1) was created and distributed using
Qualtrics XM Platform (Qualtrics, Provo, UT, USA). Objec-
tive questions asked about the prevalence of NCCs in sur-
geons’ contracts (expired or active clause versus no such
clause at any time), details of existing NCCs (e.g., duration
and regional coverage), surgeons’ status as a president or
senior partner of a group, and requirements for NCCs for
new employees. Subjective questions asked about ratio-
nales for NCCs and perceptions of their impact on surgeons
(personally and professionally), patients, and practices.
One of these questions included an optional text response
component for respondents to elaborate on their answer.
Six questions were in a multiple response format in which
more than one option could be chosen by respondents.
Therefore, percentages may not total 100% for those ques-
tions. Demographic data including years in practice, or-
thopaedic subspecialty, practice type, and practice area
(i.e., rural or urban and population size) were also col-
lected. Respondents who did not finish the survey were ex-
cluded from the analysis.

STATISTICAL ANALYSIS

Statistical analyses on deidentified survey data were per-
formed using Microsoft Excel (Microsoft Corporation, Red-
mond, WA, USA) with the XLStat statistical package add-
on (Addinsoft Inc., New York, NY, USA) with an o level set
to 0.05. A survey sample power analysis with a finite pop-
ulation correction determined that 155 respondents were
needed to achieve a 95% confidence interval (CI) with a
5% sampling error for the results. Univariate analyses were
performed to compare survey responses for (A) surgeons
with versus without a NCC in their contract, (B) surgeons in
private practice versus other practice types, and (C) presi-
dents/senior partners of groups versus junior partners/em-
ployees. Proportions of responses were compared with a
chi-square test with Yate’s continuity correction or Fis-
cher’s exact test when a count for a response was less than
5.

Orthopedic Reviews 2



The Impact of a Non-Compete Clause on Patient Care and Orthopaedic Surgeons in the State of Louisiana: Afraid of a Little...

Table 1. Demographic data of survey respondents stratified by the presence or absence of an expired or active

non-compete clause (NCC) in respondents’ contracts.

Demographic Parameter All Respondents NCC NoNCC p-value
(n=91) (n=40) (n=51)
Years in Practice, n (%)
< 5years 3(14.3) 9(22.5) 4(7.8) 0.069
5—10years 16(17.6) 7(17.5) 9(17.6) 0.796
10—15years 9(31.9) 12(33.0) 17 (33.3) 0.911
> 15 years 3(36.3) 12(33.0) 21(41.2) 0.378
Subspecialty, n (%)
Foot / Ankle 8(8.8) 1(2.5) 7(13.7) 0.074
General Orthopaedics 16 (17.6) 7(17.5) 9(17.6) 0.796
Hand 9(9.9 5(12.5) 4(7.8) 0.499
Oncology 1(1. 0(0.0) 1(2.0) 1
Other 3(3. 1(2.5) 2(3.9) 1
Pediatrics 4 (4. 2(5.0) 2(3.9) 1
Shoulder / Elbow 7(7. 3(7.5) 4(7.8) 1
Spine 4 (4. 1(2.5) 3(5.9) 0.628
Sports Medicine 19(20.9) 12(30.0) 7(13.7) 0.102
Trauma 6(6.6) 2(5.0) 4(7.8) 0.691
Total Joints 14 (15.4) 5(12.5) 9(17.6) 0.702
Practice Type, n (%)1
Private Practice 56(61.5) 17 (42.5) 39(76.5) 0.002
Academics 17(18.9) 6(15.0) 11(21.6) 0.598
Hospital-Based Practice 26(28.6) 20(50.0) 6(11.8) <0.001
Veterans Affairs Center 2(2.2 0(0.0) 2(3.9) 1
State Employee 1(1.2) 0(0.0) 1(2.0) 1
Not Specified 1(1.1) 1(2.5) 0(0.0) 0.440
President / Senior Partner, n (%) 36(39.6) 11(27.5) 25 (49.0) 0.037
Practice Area, n (%)
Rural, < 10k population size 2(2.2) 1(2.5) 1(2.0) 1
Rural, 10k—50k population size 15(16.5) 9(22.5) 6(11.8) 0.278
Urban, > 50k population size 74 (81.3) 30(75.0) 44 (86.3) 0.272

IRespondents were instructed to select all applicable practice types; because 9 (9.9%) respondents reported practicing in multiple practice types, the percentages do not add up to

100%. Bolded p-values indicate statistically significant results.

RESULTS
RESPONDENT DEMOGRAPHICS

The survey was distributed to 259 orthopaedic surgeons
who are active members of the LOA, of which 117 re-
sponded (response rate: 45.2%). Most respondents (n = 91,
77.8%) finished the survey (Table 1). With only 91 respon-
dents, the study was underpowered to achieve a 95% CI
with a 5% margin of error. Post-hoc calculations showed
that the analysis was adequately powered to achieve a 95%
CI with a 9% margin of error.

As determined by a multiple response set, most LOA
members worked in a private group (n = 56, 61.5%) or in a
hospital-based practice (n = 26, 28.6%). A substantial pro-
portion of respondents were president or senior partners

of a group (n = 36, 39.6%). Most respondents practiced in
an urban area with a population density > 50,000 people
(81.3%) and had been in practice for at least 10 years
(68.2%). The most common subspecialties represented were
sports medicine (20.9%), general orthopaedics (17.6%), and
total joints (15.4%).

A slight majority (56.0%) of the 91 LOA members who
completed the survey never had a NCC in their contract. As
determined by a multiple response set, significantly more
respondents without a NCC work in private practices
(76.5% vs. 42.5%, p = 0.002) while significantly more re-
spondents with a NCC work in hospital-based practices
(50.0% vs. 11.8%, p < 0.001). Additionally, significantly
more surgeons without a NCC are president or senior part-
ner of their group (49.0% vs. 27.5%, p = 0.037).
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Table 2. Details of expired or active non-compete clauses among LOA members.

Question / Answers n (%)
Does your non-compete clause expire after a certain time of employment?)1 n=235
Yes, after 1 year 4(11.4)
Yes, after 2 years 17 (48.6)
Yes, after 3 year 1(2.9)
Yes, after 4 year 0(0.0)
Yes, after 5 year 1(2.9)
It does not expire 12(34.3)
How widespread was/is your non-compete clause?%-2 n=35
It covers my city 10(28.6)
It covers my region / zip code 24 (68.6)
It covers my state 3(8.6)
It covers an area with any facility owned or operated by my employer / group 9(25.7)
Did your non-compete clause change after your employer began expanding locations? n=40
Yes 9(22.5)
No 24(60.0)
N/A 7(17.5)
Do you require non-compete clauses for your newly employed surgeons/junior partners?3 n=236
Yes 9(25.0)
No 21(58.3)
N/A 6(16.7)
Why do you primarily require non-compete clauses??% n=9
Reduce competition 1(11.1)
Invested time/effort to employ partners 7(77.8)
Deter partners from starting their own practice 3(33.3)
Create a goodwill between practice and partners 2(22.2)
Other (Paraphrased free text: “They are required at my practice but | am against them”) 1(11.1)

1Question not answered by 5 respondents with a non-compete clause. 2Respondents were instructed to select all applicable responses; because some respondents selected multiple

answers, the percentages do not add up to 100%. 3Question answered by current presidents / senior partners of groups. #Question answered by current presidents / senior partners of

groups who require non-compete clauses for all newly hired surgeons.

DETAILS OF NON-COMPETE CLAUSES

Many (48.6%) respondents with a NCC in their contract re-
ported that their clause had or would expire after two years
of employment (Table 2). As determined by a multiple re-
sponse set, 68.6% (24/35) of respondents’ NCCs cover their
region / zip code. The terms of NCCs changed for 9 (22.5%)
surgeons when their employer began expanding locations,
while the clause did not change for 24 (60.0 %) surgeons.
Among the 36 presidents or senior partners of a group, 21
(58.3%) do not require NCCs for newly hired surgeons. The
9 (25.0%) presidents or senior partners of groups who do
mandate NCCs for all new hires most commonly cited the
investment of time and effort it takes to employ partners
(77.8%) as the reason for this requirement.

PERCEPTIONS OF NON-COMPETE CLAUSES

Perceptions of NCCs among LOA members were over-
whelmingly negative: 86.7% of respondents supported re-
moving NCCs from all orthopedic surgeons’ contracts and

97.8% believed that such clauses have become increasingly
unreasonable over the last decade with the rise of hospital
conglomerates (Figure 1). Notably, a moderate proportion
(17.8%) of LOA members would leave their current job if
their contract did not have a NCC, and a majority (71.4%)
reported that NCCs have previously deterred them from
accepting another job offer or would do so in the future.
Nearly all respondents (94.4%) believed that insertion of
NCCs during annual contract renewals should not be al-
lowed.

Perceptions and attitudes towards NCCs varied between
different LOA member demographics (Table 3). Notably,
40% of LOA members with a NCC would leave their current
job if there was no NCC, while 0% of respondents without a
NCC expressed desire to seek new employment (p < 0.001).
A significantly larger percentage of current presidents or
senior partners of groups believed that NCCs are important
for private groups to be able to recruit new surgeons (19.4%
vs. 5.5%, p = 0.046) while significantly more junior partners
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Q1) Do you feel a non-compete is important for a private group to have to be able to recruit new surgeons?

Q2) Do you feel a non-compete is important for a hospital group to have to be able to recruit new surgeons?

Q3) Did you feel that a contract that includes a non-compete clause was necessary to practice in your area?

Q4) Would you leave your current job if you did not have a non-compete?

Q5) Has a non-compete deterred you or would it deter you from accepting a job offer?

Q6) Do you feel non-compete clauses should be removed from all orthopaedic surgeon contracts?

Q7) Do you feel that non-competes have changes over the past decade as hospitals have become conglomerates and
now extend their presence to many outlying communities such that they have become unreasonable?

Q8) With contracts being renewed on a yearly basis at several practices/institutions/hospitals, should a non-compete
be allowed to be inserted during a yearly contract renewal to a practicing surgeon who is currently employed by a

practice/institution/hospital?

Figure 1. Perceptions of non-compete clauses among all survey respondents.

or employees supported removing NCCs from all or-
thopaedic surgeons’ contracts (92.7% vs. 77.1%, p = 0.034).

IMPACT OF NON-COMPETE CLAUSES ON SURGEONS
AND PATIENTS

Perceptions regarding the impact of NCCs on orthopaedic
surgeons and patients were overwhelmingly negative (Fig-
ure 2). Most respondents (84.3%) believed that NCCs give
employers unfair leverage during contract renegotiations
and a substantial proportion believed that such clauses
force surgeons to abandon their patients (76.7%). Addition-
ally, 83.7% of surgeons felt that removal of all NCCs would
improve the overall healthcare of orthopaedic patients in
Louisiana (Table 4).

NCCs also exert several negative effects on respondents’
personal lives. A majority of surgeons believed that such
clauses would prevent maintenance of their current prac-
tice in their desired city (67%), forcing surgeons to relocate
their family (67%). More than half of respondents (60.4%)
would be unhappy in their current job if their contract in-
cluded a NCC but would be unable to relocate due to per-
sonal reasons. Many surgeons reported that they would re-

sent their partners (47.3%) or hospital (58.2%) for including
a NCC in their contract.

Several notable differences were found regarding the im-
pact of NCCs on surgeons and patients between different
LOA member demographics (Tables 5—7). In terms of per-
sonal impact, significantly more surgeons with a NCC re-
ported that they have had or would have to relocate their
family due to the clause (80.0% vs. 56.9%, p = 0.035). Ad-
ditionally, significantly more non-private practice surgeons
felt they would have to relocate their family due to a NCC
(84.9% vs. 58.9%, p = 0.021). As compared to current pres-
idents or senior partners of groups, significantly more ju-
nior partners or employees believed that NCCs give employ-
ers unfair leverage during contract renegotiations (94.4%
vs. 68.6%, p = 0.002). Conversely, a significantly higher per-
centage of current presidents or senior partners believed
that NCCs have no impact on future contract renegotiations
(20.0% vs. 3.7%, p = 0.026).

DISCUSSION

NCCs have been utilized in several health care fields such
as counseling, social work, and medicine; enacting such
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Table 3. Perceptions of NCCs for respondents with vs. without a NCC, private practice vs. other practice type, and president/senior partners vs. junior partners/employees.

NCC No NCC p- Private Practice (n = Other Practice p- President or Senior Junior Partner or p-
(n=40) (n=51) value 56) Types value Partner Employee value
(n=34) (n=36) (n=55)

Do you feel a non-compete is important for a private group to have to be able to recruit new surgeons? n (%)

Yes 5(12.5) 5(9.8) 0.944 7(12.5) 3(8.8) 0.737 7(19.4) 3(5.5) 0.046
No 35(87.5) 46(90.2) 49 (87.5) 31(91.2) 29(80.6) 52(94.5)

Do you feel a non-compete is important for a hospital group to have to be able to recruit new surgeons? n (%)

Yes 4(10.0) 6(11.7) 1 9(16.1) 1(2.9) 0.083 6(16.7) 4(7.3) 0.185
No 36(90.0) 45(88.3) 47 (83.9) 33(97.1) 30(83.3) 51(92.7)

Did you feel that a contract that includes a non-compete clause was necessary to practice in your area? n (%)

Yes 19 (47.5) 7(14.3) 0.001 11(20.4)° 14 (41.2) 0.035 10(29.4) 16(29.1) 0.836
No 21(52.5) 42(85.7) 43(79.6) 20(58.8) 24 (70.6) 39(70.9)

Would you leave your current job if you did not have a non-compete? n (%)

Yes 16 (40.0) 0(0.0) <0.001 6(10.7) 9(27.3) 0.085 4(11.2) 12(22.2) 0.261
No 24 (60.0) 50(100.0) 50(89.3) 24(72.7) 32(88.9) 42(77.8)

Has a non-compete deterred you or would it deter you from accepting a job offer? n (%)

Yes 31(77.5) 34 (66.7) 0.367 37(66.1) 27 (79.4) 0.265 25 (69.4) 40(72.7) 0.919
No 9(22.5) 17(33.3) 19(33.9) 7(20.6) 11(30.6) 15(27.3)

Do you feel non-compete clauses should be removed from all orthopaedic surgeon contracts? n (%)

Yes 36 (90.0) 42 (84.0) 0.537 44 (80.0)" 33(97.1) 0.026 27(77.1)"= 51(92.7) 0.034
No 4(10.0) 8(16.0) 11(20.0) 1(2.9) 8(22.9) 4(7.3)

Do you feel that non-competes have changes over the past decade as hospitals have become conglomerates and now extend their presence to many outlying communities such that they have become unreasonable? n (%)
Yes 39(97.5) 50(98.0) 1 55(98.2) 33(97.1) 1 35(97.2) 54(98.2) 1
No 1(2.5) 1(2.0) 1(1.8) 1(2.9) 1(2.8) 1(1.8)

With contracts being renewed on a yearly basis at several practices/institutions/hospitals, should a non-compete be allowed to be inserted during a yearly contract renewal to a practicing surgeon who is currently

employed? n (%)

Yes 4(10.0) 1(2.0) 0.165 3(5.5) 2(5.9) 1 3(8.6) 2(3.7) 0.378
No 36(90.0) 50(98.0) 52(94.5) 32(94.1) 32(91.4) 52(96.3)

*Throughout the table, there are instances in which a few respondents did not provide an answer to the given question. In such cases, the percentages reported were calculated out of the total number of respondents from the cohort that answered the question. Bolded p-val-
ues indicate statistically significant results.
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No effect 10.1%
Helpful for employed physician contracts 5.6%
Results in unfair leverage for an employer 84.3%

@
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No effect on patients =~ 3.3%

| would have to give sub-standard patient care to remain where my family wants to live
It would force patients to drive long distances to see me at my new practice

I would have to abandon my patients | had cared for over many years

Q

N/A

I would resent my hospital

I would resent my partners

| would be unhappy but would be unable to leave due to personal reasons
| would have to relocate my family

| would be unable to maintain my practice in my desired city

76.7%

67.0%
67.0%

Q4

No

Yes 83.7%
0.0% 10.0% 20.0% 30.0% 40.0% 50.0% 60.0% 70.0% 80.0% 90.0%

Q1) What impact does a non-compete have on your ability to fairly renegotiate your future employment contract?
Q2) What effect would a non-compete have on your patients?

Q3) What effect would a non-compete have on you personally?
Q4) Would removal of all non-compete clauses improve the overall healthcare of our orthopaedic patients in this state and region?

Figure 2. Perceived impact of non-compete clauses on surgeons and patients among all LOA members who completed the survey.
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covenants can cause harmful disruption of the patient-
physician relationship, which is the foundation of clinical
care.13 Physicians are integrally involved in the community.
In the event of termination of a contract with a NCC, or if
a position of employment becomes untenable, the surgeon-
patient relationship is unnecessarily ended when a surgeon
could otherwise continue to provide care in the same com-
munity.1> Surgeons are often chosen by their patients af-
ter much research, and long-term care follows through the
development of trust in the surgeon over time. Chapon et
al. reported clarity of information and a surgeon’s reputa-
tion are the most important factors influencing patients’
surgeon selection, confirming that patients are motivated
to choose their surgeon based on the core value of the
fiduciary relationship.17 Patients who are awaiting a surgi-
cal procedure or are in the post-operative phase are par-
ticularly vulnerable to a surgeon’s departure. Compared to
surgeons with no restrictive covenants, our survey demon-
strated a significant majority (60%) of respondents with
NCCs had concerns about providing sub-standard care due
to their NCC preventing them from leaving their current job
and remaining in the area where their family lives.

Currently, the state of Louisiana is ranked 46t in overall
healthcare according to U.S. News & World Report.18 This
low ranking illustrates ample opportunity for improvement.
However, restrictive covenants may impede recruitment of
some of the brightest and best trained surgeons to practice
in Louisiana. This notion was supported by our survey in
which 71.4% of surgeons believed that a NCC had pre-
viously or would deter them from accepting a new job,
with most respondents being subspecialized (82.4%) and
having at least 10 years of practice experience (68.2%).
As a result of NCCs being legal and relatively common
in Louisiana, skilled surgeons with options may choose to
practice in states with less contractual restrictions. For ex-
ample, California, North Dakota, and Oklahoma have en-
acted statutes declaring non-competition agreements void,
while Colorado, Massachusetts, and Delaware have passed
statutes that severely limit the enforceability of NCCs.1?
Such measures grant significantly greater professional and
personal autonomy and may entice talented physicians to
relocate to these areas for practice. Notably, almost all non-
private practice surgeons (96.9%) in this survey believed the
overall healthcare of patients in Louisiana would improve
by removing NCCs from the contracts of all orthopaedic
surgeons. This result illustrates that NCCs exert a detri-
mental impact not only on surgeons in our state, but also
their patients.

On April 214, 2021, House Bill 483 entitled “Prohibition
of Noncompete Contract Clauses” was introduced by a state
representative to the Louisiana State Legislature.20 Al-
though the proposed bill initially encompassed the same
provisions for all physicians, new modifications in the en-
grossed bill and now re-engrossed bill will limit the scope
of non-compete agreements for only certain types of physi-
cians. Under the proposed law, NCCs will be prohibited for
all primary care physicians in the state of Louisiana, while
only being prohibited for physician specialists including or-
thopaedic surgeons who are not state employees and have

worked for an employer for at least three years.21-23 Al-
though a reasonable buyout clause can be utilized in con-
tracts with physician specialists, specific criteria remain.
Egregiously, only non-state employed physician specialists
will still be prohibited from practicing within a restrictive
geographic area for a maximum of two years.23 After pass-
ing in the Louisiana House of Representatives on May 11,
2021, the bill was sent to the State Senate where it is cur-
rently awaiting review by the Committee on Commerce,
Consumer Protection, and International Affairs.20 In its
current form, the revised bill has striking disparities in the
contractual limitations of NCCs based on whether a physi-
cian provides primary care or specialty services. The un-
derlying motives for these differences are unclear. Although
all physicians have taken an ethical oath to treat their pa-
tients impartially, a critical question must be asked: why
should physician specialists such as orthopaedic surgeons
be treated differently under law? This discrepancy is likely
due to a monetary influence by employers rather than a
strategy for improving the general welfare of patients. In
the event a community is underserved by specialists, which
is a growing concern in communities around the country,
this policy can work directly against the mission to improve
access to specialty healthcare.24-26

On July 9, 2021, Executive Order 14036, “Promoting
Competition in the American Economy,” was signed by the
President of the United States to curtail unfair anti-com-
petitive practices including non-compete agreements used
by companies that restrict the ability of workers to change
jobs.27 However, the long-term effects of this directive may
be restricted and less impactful for physicians as physician
contracts are subject to the strictures of state laws.28 As
NCCs are frequently regulated by states, each state not
only has the ability to ban non-compete covenants, but
also to determine the scope, parameters, and situation for
which NCCs can be banned. For example, certain states
including Washington, Oregon, Nevada, Illinois, Virginia,
Maryland, Delaware, Rhode Island, Connecticut, Massachu-
setts, Maine, and New Hampshire only ban NCCs for low-
wage/hourly workers. It must be noted that these restrictive
covenants affect not only healthcare workers of all wages,
including surgeons, but also patients. Another principal
concern revealed in this survey was a significant and over-
whelming majority of respondents working in practice
types other than private practice believed that NCCs would
force them to abandon their patients if they left their job
(91.2%). Furthermore, as a consequence of NCCs, a majority
of respondents (52.9%) believed they have previously or
would hypothetically have to provide sub-standard patient
care in order to remain in their desired city compared to
their private practice counterparts.

According to a 2020 physician survey assessing the im-
pact of COVID-19 on the U.S. healthcare system, 50% of
physicians believed that hospitals will exert stronger influ-
ence over the organization and delivery of healthcare as
a result of the pandemic.29 Some of the lasting effects of
the COVID-19 pandemic have already become apparent.30
In a 2021 Physician Advocacy Institute report conducted
by Avalere Health, the COVID-19 pandemic was noted to
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Table 4. Optional free text response for improvement to healthcare question.

Would removal of all non-compete clauses improve the overall healthcare of our orthopaedic patients in this state and region?
Yes

Now that insurance companies can be bought by systems, they control the patients. Controlling the surgeons means they cannot leave if the care is
substandard. Non-compete clauses need to go away.

Doctors and patients would then be free to choose what is best for themselves.

Competition in a marketplace only results in improved care for patients.

e Possibly attract more good surgeons to the area.

whatever rules the hospital system decides for them.

and patients.

e There would be better access to care.

e Patients should be allowed to go with their surgeons. Period.

substandard care.

rently being denied.

e Jobs &situations change. With healthcare systems that now cover huge areas, being outside of those areas is not realistic.

e Let the patients decide where their care is best. Do not allow systems to make doctors choose between where they want to practice and succumb to

e The practices would better assist the clinicians to live productive lives while having better control over their practices.

e Non-compete clauses strictly keep surgeons from building a patient base and only allow the employers/hospitals the ability to control surgeon salary

e Surgeons who remain in unhealthy orthopaedic groups/practices cannot emotionally or psychologically be their best versions.

e Thereis noreason to restrict access to a physician. If your group/facility is good enough, they should be able to tolerate any loss of patients or income
if an individual physician should decide to leave. If they are not good enough, they should get out of the business.

e It would allow physicians greater ability to align and collaborate to create quality programs.
e Physicians should choose where to practice regardless of healthcare entity presence.

e Non-competes in contracts are leverage of a large corporation or entity against a single unit or person. They are completely and totally unfair.

o Non-competes drive competitive surgeons out of the New Orleans area and sometimes out of the state. This leaves our patients in the region with

e Removal of non-competes would require employers to compete for my service and allow me to better negotiate for patient care needs that I'm cur-

e Removal of non-competes would force hospitals to provide better support to physicians in order to balance the demands of patient care.
o Your employer or group would have to improve your treatment or practice to keep you.

e Patient-doctor relationships are the basis of medicine, not patient-hospital or patient-practice relationships.

accelerate the decade-long trend of healthcare consolida-
tion: 48,400 additional physicians left private practice to
become employees of hospitals or other corporate entities,
with these large systems now owning more than half of all
U.S. medical practices.3! As consolidation continues, nearly
all respondents of this survey (97.8%) believed that NCCs
have become unreasonable over the last decade with the
rise of hospital conglomerates. This finding highlights the
stark contrast between the beneficial impact of NCCs on
large employers and the significant detrimental effects on
surgeons professionally and personally.

With the changing landscape of healthcare, restrictive
covenants have become an archaic tool for large hospital
systems to leverage their power and monopolize health-
care. By controlling the surgeons’ ability to seek innovative
technologies with which to treat patients in the same re-
gion or expand their own ability to provide a higher-level
of patient care by accepting another job, aggressive uti-

lization of stringent NCCs is directly limiting patients’ ac-
cess to specialty healthcare. Additionally, as few employees
have the resources required for prolonged litigation, these
individuals face the unfair choice of remaining with their
current employer or outright leaving their community.27 In
this survey, 67.0% of surgeons believed that a NCC would
disrupt their current state of practice in their desired city
and force them to relocate their families. Furthermore,
more than half of respondents (60.4%) expressed that they
would be unhappy in their current job if their contract in-
cluded a NCC, but would be unable to relocate due to per-
sonal reasons such as having children in school or family
in the area. This finding highlights how employers further
limit surgeons’ autonomy through NCCs as physicians’ per-
sonal lives may already restrict their ability to seek new em-
ployment. Thus, NCCs may be used as leverage both during
the hiring process and contract re-negotiations. Our survey
illustrates how the restriction of surgeons’ personal auton-
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Table 5. Perceived impact of NCCs on surgeons and patients for respondents with vs. without a NCC.

What impact does a non-compete have on your ability to fairly renegotiate your future
employment contract? n (%)

Results in unfair leverage for an employer
Helpful for employed physician contracts
No effect
What effect would a non-compete have on your patients? n (%)

| would have to abandon patients | had cared for over many years leaving their care
to someone who did not know them or their surgical history as well

My patients would have to drive a long distance to see me at my new practice after |
left due to my non-compete clause

I would have to give sub-standard patient care because my non-compete prevents

A non-compete would have no effect on my patients
N/A
What effect would a non-compete have on you personally? n (%)
| would be unable to maintain my practice in my desired city

I would have to relocate my family due to a non-compete

situation (kids in school, family in the region, etc.)

N/A

Louisiana? n (%)
Yes
No

me from leaving my job and remaining in the area my family wishes to live

I would be unhappy with my job but would be unable to leave due to a personal

I would resent my partners for mandating a non-compete clause in my contract

I would resent my hospital for mandated a non-compete clause in my contract

Would removal of non-compete clauses improve overall healthcare of orthopaedic patients in

NCC No NCC p-
(n=40) (n=51) value
n=39 n=50
33(84.6) 42 (84.0) 0.830
5(12.8) 0(0.0) 0.014
1(2.6) 8(16.0) 0.072
n=39 n=50
32(82.1) 37(72.6) 0.421
28(71.8) 30(58.8) 0.293
23(60.0) 14 (27.5) 0.005
2(5.1) 1(2.0) 0.577
0(0.0) 13(25.5) <0.001
n=40 n=51
30(75.0) 31(60.8) 0.227
32(80.0) 29(56.9) 0.035
28(70.0) 27(52.9) 0.151
20(50.0) 23(45.1) 0.800
27 (67.5) 26(60.0) 0.170
2(5.1) 12(23.5) 0.019
n=37 n=49
33(89.2) 39(79.6) 0.377
4(10.8) 10(20.4)

Bolded p-values indicate statistically significant results.

omy by NCCs occurs not only in the short-term, but persists
and may increase with time.

LIMITATIONS

There are several limitations to this study. Of the 259 or-
thopaedic surgeons to whom the survey was distributed,
only 117 (45.2%) surgeons responded and only 91 (35.1%)
completed the survey in its entirety. Therefore, the views
expressed by respondents in this study may not reflect
those of the entire LOA membership nor all orthopaedic
surgeons in Louisiana. The response rate may have been
improved with a longer period of data collection; however,
the duration of the study and follow-up emails were limited
purposefully to decrease survey fatigue. It is also possible
that response bias is present given that this study relied
on subjective responses to survey questions and similar in-
dividuals may have answered certain questions differently.
Additionally, the possibility for selection bias exists with
the low response rate. Post-hoc calculations showed that,
based on the response rate, the survey was adequately pow-
ered to detect significant differences with a 95% CI and a
9% margin of error. Though the survey was better powered
to detect significant differences with a 90% CI and 7% er-
ror margin, which are acceptable parameters and commonly

used in social sciences, an o of 0.05 was used to maximize
the validity of the significant findings. An additional limi-
tation is that the LOA membership may not have been en-
tirely consistent during the survey distribution time such
that members who initially received the survey may have
left the society and new members may have joined during
data collection. These numbers have been explored, how-
ever, and the impact of this limitation on the results is neg-
ligible.

CONCLUSION

NCCs were initially established in business to reduce
turnover and prevent employees from being trained on pro-
prietary technology at an employer and then leaving to
work for a competitor. In medicine, however, physicians are
trained prior to employment and there are no tangible im-
provements in clinical knowledge or skill conferred solely
by working for a single employer. This survey demonstrated
that perceptions of NCCs are overwhelmingly negative
among orthopaedic surgeons in Louisiana. Such clauses
give employers an unfair advantage during contract nego-
tiations and exert a significant detrimental impact on sur-
geons and their patients. While NCCs may be reasonable in
the business sector and other professions, it is unclear how
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Table 6. Perceived impact of NCCs on surgeons and patients for surgeons in private practice vs. other practice

types.
Private Oth(?r
R Practice p-
Practice Types* value
(n=56) (n=34)
What impact does a non-compete have on your ability to fairly renegotiate your future _ _
n=55 n=34
employment contract? n (%)
Results in unfair leverage for an employer (7232) 32(94.1) 0.070
Helpful for employed physician contracts 5(9.1) (0.0) 0.152
No effect 7(12.7) (5.9) 0.473
What effect would a non-compete have on your patients? n (%) n=>55 n=34
| would have to abandon patients | had cared for over many years leaving their care 38 31(91.2) 0.019
to someone who did not know them or their surgical history as well (69.1) . .
My patients would have to drive a long distance to see me at my new practice after | 33
25(75.5) 0.283
left due to my non-compete clause (60.0)
I would have to give sub-standard patient care because my non-compete prevents 19
. : LR KA . 18(52.9) 0.136
me from leaving my job and remaining in the area my family wishes to live (34.6)
A non-compete would have no effect on my patients 2(3.6) 1(2.9) 1
12
N/A (21.8) 1(2.9) 0.014
What effect would a non-compete have on you personally? n (%) n=56 n=33
I would be unable to maintain my practice in my desired city (6%55) 26(78.8) 0.173
| would have to relocate my family due to a non-compete (53839) 28(84.9) 0.021
| would be unhappy with my job but would be unable to leave due to a personal 33
situation (kids in school, family in the region, etc.) (58.9) 28(84.9) 0.021
I would resent my partners for mandating a non-compete clause in my contract (52198) 14 (42.4) 0.526
I would resent my hospital for mandated a non-compete clause in my contract (53306) 23(69.7) 0.203
11
N/A (19.6) 3(9.1) 0.238
Would removal of non-compete clauses improve overall healthcare of orthopaedic patients in _ _
L. 5 n=53 n=_32
Louisiana? n (%)
40
Yes (75.5) 31(96.9) 0.014
13
No (24.5) 1(3.1)

*Includes physicians working in an academic practice, hospital-based practice, VA center, and state employees. Bolded p-values indicate statistically significant results.

such clauses benefit surgeons or improve patient care and
may be detrimental to both.
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Table 7. Perceived impact of NCCs on surgeons and patients for presidents / senior partners versus junior
partners / employees.

President / Junior
Senior Partner / p-
Partner Employee value
(n=36) (n=55)
What impact does a non-compete have on your ability to fairly renegotiate your future _ _
n=235 n=54
employment contract? n (%)
Results in unfair leverage for an employer 24 (68.6) 51(94.4) 0.002
Helpful for employed physician contracts 4(11.4) 1(1.9) 0.076
No effect 7 (20.0) 2(3.7) 0.026
What effect would a non-compete have on your patients? n (%) n=235 n=>55
| would have to abandop patients | had cared fo.r over 'many' years leaving their 26(74.3) 43(78.2) 0.865
care to someone who did not know them or their surgical history as well
My patients would have to drive a long distance to see me at my new practice 24(68.6) 34(61.8) 0.670
after | left due to my non-compete clause
I would have to give sub-standard patient care because my non-compete
prevents me from leaving my job and remaining in the area my family wishes to 14 (40.0) 23(41.8) 0.961
live
A non-compete would have no effect on my patients 0(0.0) 3(5.5) 0.279
N/A 7 (20.0) 6(10.9) 0.374
What effect would a non-compete have on you personally? n (%) n=236 n=55
| would be unable to maintain my practice in my desired city 24 (66.7) 37(67.3) 0.867
I would have to relocate my family due to a non-compete 24 (66.7) 37(67.3) 0.867
| }Noulod be gnhgppy with my!ob' but WouI.d be unable to leave due to a personal 25 (69.4) 30 (54.6) 0.229
situation (kids in school, family in the region, etc.)
| would resent my partners for mandating a non-compete clause in my contract 16 (44.4) 27 (49.1) 0.826
I would resent my hospital for mandated a non-compete clause in my contract 20(55.6) 33(60.0) 0.839
N/A 4(11.1) 10(18.2) 0.554
Would removal of non-compete clauses improve overall healthcare of orthopaedic patients _ _
. . = n=35 n=51
in Louisiana? n (%)
Yes 27(77.1) 45 (88.2) 0.284
No 8(22.9) 6(11.8)

Bolded p-values indicate statistically significant results.
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APPENDIX 1. NON-COMPETE CLAUSE SURVEY
DISTRIBUTED TO LOA MEMBERS

Q1: DO YOU HAVE A NON-COMPETE CLAUSE IN YOUR
CONTRACT?

a) Yes
b) No
¢) I had one that is now expired

Q2: IF QUESTION 1 IS A OR C, THEN DOES YOUR NON-
COMPETE EXPIRE AFTER A CERTAIN AMOUNT OF
EMPLOYMENT?

a) Yes after 1 year
b) Yes after 2 years
¢) Yes after 3 years
d) Yes after 4 years
e) Yes after 5+ years
f) It does not expire

Q3: IF QUESTION 1 IS A OR C, THEN HOW WIDESPREAD
IS OR WAS YOUR NON-COMPETE CLAUSE? (SELECT ALL
THAT APPLY)

(]It covers my city

(] It covers my region/zip code

[ J It covers statewide

[ ] It covers an area within any facility owned or operated
by my employer/group

CIN/A

Q4: IF QUESTION 3 IS A-D, THEN DID YOUR NON-
COMPETE CHANGE AFTER YOUR EMPLOYER BEGAN
EXPANDING LOCATIONS? (I.E. WHEN YOU SIGNED YOUR
CONTRACT, IT SAID “YOU CANNOT WORK WITHIN X
MILES FROM YOUR EMPLOYER’S FACILITY,” THEN THE
FACILITY EXPANDED, AND NOW THE DISTANCE FROM
YOUR NON-COMPETE HAS ALSO EXPANDED)

a) Yes
b) No
¢) N/A

05: ARE YOU THE PRESIDENT OR A SENIOR PARTNER
OF A GROUP?

a) Yes
b) No

Q6: IF YES TO QUESTION 5, DO YOU REQUIRE NON-
COMPETE CLAUSES FOR YOUR NEW EMPLOYED
SURGEONS/JUNIOR PARTNERS?

a) Yes
b) No
c) N/A

Q7: DO YOU FEEL A NON-COMPETE IS IMPORTANT FOR
A PRIVATE GROUP TO HAVE TO BE ABLE TO RECRUIT
NEW SURGEONS?

a) Yes
b) No

Q8: DO YOU FEEL A NON-COMPETE IS IMPORTANT FOR
A HOSPITAL GROUP TO HAVE TO BE ABLE TO RECRUIT
NEW SURGEONS?

a) Yes
b) No

Q9: IF YES TO QUESTION 6, WHY DO YOU PRIMARILY
REQUIRE NON-COMPETE CLAUSES? (SELECT ALL THAT
APPLY)

a) Reduce competition

b) Invested time/effort to employ partners

¢) Deter partners from starting their own practice
d) Create a goodwill between practice and partners
e) Other

Q10: WHAT IMPACT DOES A NON-COMPETE HAVE ON
YOUR ABILITY TO FAIRLY RENEGOTIATE YOUR FUTURE
EMPLOYMENT CONTRACT:

a) No effect
b) Helpful for employed physician contracts
¢) Results in unfair leverage for an employer

Q11: DID YOU FEEL THAT A CONTRACT THAT INCLUDES
A NON-COMPETE CLAUSE WAS NECESSARY TO
PRACTICE IN YOUR AREA? (SELECT ALL THAT APPLY)

] Yes, there was only one viable employer

(] Yes, all employers required non-compete

[ Yes, the employer had such a large market share the con-
tract was non-negotiable

[JNo

Q12: WOULD YOU LEAVE YOUR CURRENT JOB IF YOU
DID NOT HAVE A NON-COMPETE?

a) Yes
b) No

Q13: HAS A NON-COMPETE DETERRED YOU OR WOULD
IT DETER YOU FROM ACCEPTING A JOB OFFER?

a) Yes
b) No

Q14: WHAT EFFECT WOULD A NON-COMPETE HAVE ON
YOUR PATIENTS? (SELECT ALL THAT APPLY)

[ J I would have to abandon patients I had cared for over
many years leaving their care to someone who did not know
them or their surgical history as well

(] My patients would have to drive a long distance to see
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me at my new practice after leaving the previous practice
due to my non-compete

[ ]I would have to give them care I felt was sub-standard or
continue to do so because my non-compete does not allow
for me to leave my current job and remain in the area my
family wishes to live

[J A non-compete would have no effect on my patients

CIN/A

Q15: WHAT EFFECT WOULD A NON-COMPETE HAVE ON
YOU PERSONALLY? (SELECT ALL THAT APPLY)

() I would be unable to maintain my practice in my desired
city due to a non-compete

[ ] Iwould have to relocate my family due to a non-compete
(J I would be unhappy with my job due to a non-compete
and would not be able to leave due to my personal situation
(kids in school, family in the region, etc.)

[J I would resent my partners for mandating a non-com-
pete clause in my contract

[ JIwould resent my hospital for mandating a non-compete
clause in my contract

CIN/A

Q16: DO YOU FEEL NON-COMPETE CLAUSES SHOULD
BE REMOVED FROM ALL ORTHOPAEDIC SURGEON
CONTRACTS?

a) Yes
b) No

Q17: DO YOU FEEL THAT NON-COMPETES HAVE
CHANGED OVER THE PAST DECADE AS HOSPITALS HAVE
BECOME CONGLOMERATES AND NOW EXTEND THEIR
PRESENCE TO MANY OUTLYING COMMUNITIES SUCH
THAT THEY HAVE BECOME UNREASONABLE?

a) Yes
b) No

Q18: WOULD REMOVAL OF ALL NON-COMPETE
CLAUSES IMPROVE THE OVERALL HEALTHCARE OF OUR
ORTHOPAEDIC PATIENTS IN THIS STATE AND REGION?

a) Yes (if yes, please explain why)
b) No (if no, please explain why not)

Q19: WITH CONTRACTS BEING RENEWED ON A YEARLY
BASIS AT SEVERAL PRACTICES/INSTITUTIONS/
HOSPITALS, SHOULD A NON-COMPETE BE ALLOWED TO
BE INSERTED DURING A YEARLY CONTRACT RENEWAL
TO A PRACTICING SURGEON WHO IS CURRENTLY
EMPLOYED BY A PRACTICE/INSTITUTION/HOSPITAL?

a) Yes
b) No

Q20: HOW MANY YEARS HAVE YOU BEEN IN PRACTICE?

[J Less than 5 years (1)

[(J Between 5-10 years (2)
[l Between 10-15 years (3)
[] Greater than 15 years (4)

Q21: WHAT IS YOUR SUB-SPECIALTY?

a) General

b) Hand

¢) Shoulder/elbow

d) Foot/ankle

e) Total Joints

f) Orthopaedic Trauma
g) Sports Medicine

h) Spine

i) Pediatric Orthopaedics
j) Oncology

k) Other (please specify)

Q22: WHICH OF THE FOLLOWING BEST DESCRIBES
YOUR PRACTICE SETTING? (SELECT ALL THAT APPLY)

] Private practice-community base
[J Academic

(] Hospital based

(] Veterans administration

(J Military

(] State employee

Q23: WHAT SETTING BEST DESCRIBES YOUR PRACTICE
AREA?

a) Urban area with a population > 50,000 people

b) Large rural area with a population between 10,000 to
49,999 people

¢) Small rural area with a population <10,000 people
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