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Abstract

In terms of the Sexual Offences and Related Matters Amendment Act, consensual sex or sexual
activity with children aged 12 — 15 was a crime, and as such had to be reported to the police. This
was challenged in court in the Teddy Bear case, which held that it was unconstitutional and caused
more harm than good. In June 2015, the Amendment Act was accepted by both the National
Assembly and the National Council of Provinces, and came into operation on 3 July 2015. This
article looks at the amendments to sections 15 and 16 of the Act and what the reporting obligations
for medical professionals and researchers are in light of the amendments, as well as the duty to
provide medical services and advice to adolescents.

South Africa (SA) has a very progressive legal framework which provides that adolescents
have a right (largely) from the age of 12 to access a range of sexual and reproductive
health services including contraceptives, treatment for sexually transmitted infections and
termination of pregnancy (Table 1).[1-2] However, consensual but underage sex was a
criminal offence that had to be reported to the police.3] These conflicting approaches
between the various branches of law placed doctors, researchers and other practitioners
working with adolescents in an invidious position where they had a duty to provide
adolescents with sexual and reproductive services but were required to report all sexual
acts (including consensual “offences’) against children.[*]

In the Teddy Bear Clinic casel8] these issues came before the Constitutional Court when
it considered whether criminalising consensual, underage sex and sexual activity violated
the constitutional rights of children.[3] The Constitutional Court held that adolescents have
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a right to engage in healthy sexual behaviour and that such acts were part and parcel

of normative development from adolescence to adulthood.[®] The Court held further that
criminalising consensual sex or sexual activity between adolescents aged 12 — 15 violated
their rights to privacy, bodily integrity and dignity.[8] Criminalising such behaviour was
also not in the best interests of the affected children.[1:26] The Court ordered Parliament
to amend the Act and bring it in line with the Constitution.[®! Parliament recently did this
by passing the Criminal Law (Sexual Offences and Related Matters) Amendment Act in
2015 (hereafter ‘the Act’).l’] The Act amends sections 15 and 16 (among others) of the
Sexual Offences Act, which are the sections that deal with consensual underage sex or
sexual activity.[”] This article sets out the provisions in the new Act dealing with consensual
underage sex and sexual activity, indicates how the law has changed from the previous
position, and explores the impact that this will have for doctors, researchers and other
service providers working with adolescents.

The Criminal Law (Sexual Offences and Related Matters) Amendment Act 5

of 2015

The Actl’] provides firstly, in section 15 with regard to consensual sexual penetration with
certain children (statutory rape), that:

*S15 (1) A person (“A”) who commits an act of sexual penetration with a child (“B”)
who is 12 years of age or older but under the age of 16 years is, despite the consent
of B to the commission of such an act, guilty of the offence of having committed an
act of consensual sexual penetration with a child, unless A, at the time of the alleged
commission of such an act, was —

a. 12 years of age or older but under the age of 16 years; or

b. either 16 or 17 years of age and the age difference between A and B was not
more than two years.’

This means that it is no longer a criminal offence for adolescents to engage in consensual
sex with other adolescents aged 12 — 15 years.[®! It will also not be a criminal offence if the
one adolescent is between the ages of 12 and 15 and the other is 16 or 17, provided that there
is not more than a 2-year age gap between the parties.

Secondly, with regard to sexual violation (statutory sexual assault), the Act provides in
section 16 that:

‘S16. (1) A person (“A”) who commits an act of sexual violation with a child (“B”)
who is 12 years of age or older but under the age of 16 years is, despite the consent
of B to the commission of such an act, guilty of the offence of having committed an
act of consensual sexual violation with a child, unless A, at the time of the alleged
commission of such an act, was —

a. 12 years of age or older but under the age of 16 years; or

b. either 16 or 17 years of age and the age difference between A and B was not
more than two years.’
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In section 1 of the Sexual Offences Act many forms of sexual expression and
experimentation, including kissing, mutual masturbation, or touching of genital organs,
breasts, or any part of the body resulting in sexual stimulation, are considered to be a form
of sexual violation.[3] These acts will no longer be a criminal offence, provided that both
adolescents are between the ages of 12 and 15 years or one adolescent is aged between 12
and 15 and the other is 16 or 17, and there is not more than a 2-year age gap between them.

Similarities and differences between the approach to consensual, underage

sex in the Sexual Offences Act 2007 and the Amendment Act

There are a number of similarities in the approach taken in the old Sexual Offences Act and
the new Amendment Act, namely:

. The age of consent to sex or sexual activity remains 16 years.[’]

. The age below which a child does not have the capacity to consent to sex or
sexual activity remains 12 years.["]

. The mandatory obligations regarding the reporting of any sexual offence against
a child remain in place. Section 54 of the Sexual Offences Act has not been
amended. There is therefore an “obligation to report (the) commission of sexual
offences against children ...”.["]

. Adults or older persons who have sex or engage in sexual activity with
adolescents will still be committing a crime.

There are two main differences in approaches between the old and the new laws. Firstly,
peer-group sex and sexual activity between adolescents has been decriminalised. This
introduces a new era into our law in terms of which peer-group sex or sexual activity
between adolescents is no longer a criminal offence. Fig. 1 illustrates the age spans for
decriminalised consensual sex and sexual activity (where the circles overlap, e.g. 12, 13, 14
or 15, sex or sexual activity between those ages is permissible) and where sex and sexual
activity remains a criminal offence (where there is no overlap, e.g. 13 and 16, sex or sexual
activity between those ages is not permissible).

Secondly, the 2-year ‘close-in-age’ defence has been expanded to include sexual violation.
This means that it is no longer an offence if a 16- or 17-year-old engages in a sexual act
(violation or penetration as defined in the Act) with an adolescent aged between 12 and 15
years, provided they are not more than 2 years older than the younger partner. This inclusion
is in line with the proposal made by the applicants in the 7eddy Bear case, who argued that
adolescents aged 15 — 17 are part of the same peer group given that they complete grades 10
— 12 together. Such peer group relationships would be normative, and therefore should not
be criminalised.[8] The inclusion of the close-in-age defence brings our law in line with the
approaches adopted in the UK, [®] Canadal'0l and various jurisdictions in the USA.[11] While
in some countries close-in-age defences are used to impose lighter penalties on adolescents,
in others, such as SA, such defences decriminalise the activity altogether.l!2] In recognition
that the age of majority is 18, this defence helps protect 16- and 17-year-olds (who are still
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legally children) from prosecution, as long as they are not more than 2 years older than their
younger sexual partner.

Implications of the new Act for doctors and researchers

The main implication for doctors and researchers is that the ethical dilemma they

faced regarding reporting consensual sex or sexual activity when providing sexual and
reproductive services or undertaking research with adolescents has largely fallen away.
Although the Act does not amend the provisions on mandatory reporting, they have been
limited by the narrowing down of the activities that are criminalised. This means that doctors
and researchers do not need to report such activity unless (Table 2):

. One of the parties was under the age of 12
. The activity was non-consensual

. The younger participant was 12 — 15 years old and the older participant 16 — 17,
and the age difference between them was more than 2 years at the time of the act

. The younger participant was 12 — 15 years old and their partner was an adult.

However, the changes to the law do not completely resolve the ethical conflicts for doctors
and other service providers, as indicated in the following instances. Firstly, with regard to
termination of pregnancy, a girl under the age of 12 has a right to choose to terminate a
pregnancy provided that she has sufficient capacity to make this decision.[8:13] However,
given that her consent to sex is not legally valid, the offence of rape has occurred against her
and it must be reported. This leaves service providers in a difficult position, as reporting in
this instance may lead to girls choosing to have ‘back-street’ abortions as a way of avoiding
their partner being charged with a criminal offence.

Secondly, in terms of the Children’s Act, a child under the age of 12 may consent to

HIV testing independently if they have ‘sufficient maturity’.[24] Consequently, a service
provider may become aware that a child is sexually active below the age of 12 when the
child requests HIV testing. Again, as with terminations of pregnancy in this age group,
this information places the service provider under an obligation to breach the confidential
patient-provider relationship and disclose this information to the police, thus discouraging
young persons from coming forward and accessing HIV testing.

Thirdly, in line with the Children’s Actl14] and the Termination of Pregnancy Act,[1°]
healthcare providers are still required to ensure access to sexual and reproductive healthcare
services for adolescents, regardless of whether the sex was consensual/non-consensual

or whether it triggered mandatory reporting responsibilities. Again this poses an ethical
dilemma, as some adolescents who have been the victims of crimes such as child abuse may
want sexual and reproductive health services but do not wish the service provider to report
information relating to such services to the police.

Fourthly, reporting consensual sexual relationships between adolescents and their older
partners will remain a key ethical complexity.[2] Recent research indicated that among
adolescents, significantly more females than males had partners who were at least 1 year
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older than them.[16] Furthermore, one-third (33.6%) of females and 4.1% of males aged

15 — 19 years reported having sex with partners who were 4 years or more older.[27] Girls
(and to a lesser extent boys) in these discordant relationships will still be affected by the
criminal law as their partners are committing an offence to which they are a witness, and
they may be required, among other things, to give evidence to incriminate their partner.
Again, reporting such intergenerational sex may create mistrust and unease in the therapeutic
and research relationship and result in a refusal to disclose partners’ ages, which may impact
on prevention services and counselling.[2:4]

In terms of research, the Act allows for an increase in the scope of potential socially
valuable research with young adolescents. It has been noted that there is a paucity of
empirical research with pubescent girls and boys, which creates missed opportunities

for public health interventions for this age group.[18-191 It is contended that one reason

for the limited research on sex and sexuality among early adolescents is the previously
restrictive legal framework, which created conundrums for researchers who would be legally
obliged to report the activity, but ethically required to maintain confidentiality.[2419] Recent
amendments may therefore expand the scope of research, minimise ethical conflicts for
researchers, and also minimise the potential risks of participating in research for this already
vulnerable age group.[19

Conclusions

The Amendment Act is a significant step forward for children’s rights. It has eased

tensions that existed between the Children’s Act[*4] and the Sexual Offences Act.[3] This
will facilitate both research with, and service provision for, adolescents. Nevertheless,

both healthcare providers and researchers must be aware of the particular circumstances

that would activate their mandatory reporting responsibilities in the course of providing
healthcare services or conducting research. Researchers should develop an informed,
nuanced approach to intergenerational sex that is approved by research ethics committees, as
argued in earlier articles.[]
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Recommendations

All service providers who are involved in the care of children should be
informed of amendments to the Sexual Offences Act that clearly articulate
that the age of consent to sex remains at 16 and that sex and sexual activity
in certain age categories have been decriminalised, and the implications for
service delivery and mandatory reporting.

The recently updated Department of Health guidelines on ethics in health
research[2%] should amend the section on the mandatory reporting of abuse to
reflect recent changes in the criminal law.

Researchers working with adolescents should ensure that any standard
operating procedures relating to mandatory reporting reflect the narrower
circumstances in which reporting will have to take place.
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Consensual
sexual
acts allowed

Fig. 1.
Ages of permissible underage consensual sex (years).

S Afr Med J. Author manuscript; available in PMC 2022 December 01.



1duosnuey Joyiny 1duosnuen Joyiny 1duosnuey Joyiny

1duosnuen Joyiny

Bhamijee et al.

Table 1

Ages of independent consent to sexual and reproductive health servicesl®]

Health intervention/
service

Age at which a child may consent
independently to health intervention/service

HIV testing

Termination of pregnancy
Medical treatment

Male circumcision
Operations

Research

Contraceptives and contraceptive advice 12 years

12 years, or <12 if the child has ‘sufficient maturity’

No set age of consent

12 years, and the child must demonstrate ‘sufficient maturity’
16 years

12 years, and the child must demonstrate ‘sufficient maturity’

18 years
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Table 2

The reporting and service delivery obligations of healthcare providers

Consensual/non-
consensual sex or

Reporting

sexual violation. Consent
not even considered
because age gap is >2
years.

Age sexual activity requirement Sexual and reproductive healthcare services
Under 12 All acts of a sexual Report Children under 12 years of age should be provided with access to terminations of
nature with this group pregnancy, and HIV testing if they have sufficient maturity.
are rape. Consent even
if voluntarily given is
not recognised as being
legally valid.
12-15 Consensual Do not report Children in these age categories should be provided with a range of sexual and
reproductive healthcare services, including:
Non-consensual Report Contraceptives
HIV testing
(14 or Consensual Do not report
15) and Terminations of pregnancy
16
Treatment of STIs
Non-consensual Report
15and Consensual Do not report
17
Non-consensual Report
(12 or All acts of a sexual nature  Report
13) and with this age group are
16 a crime: statutory rape or
sexual violation. Consent
not even considered
because age gap is >2
years.
(120r13  All acts of a sexual nature  Report
or 14) with this age group are
and 17 a crime: statutory rape or
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