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Abstract

ACCESSIBILITY OF HOSPITAL EMERGENCY SERVICES HAS BEEN an issue of increasing concern
and was recently brought into public focus in Ontario by the tragic death of Joshua
Fleuelling, whose ambulance was redirected from the nearest hospital. As will be
reviewed, the limited case law has identified a legal duty for physicians and hospi-
tals to provide treatment to people in need of emergency care, a duty that should
be considered when formulating hospital policies. The impact of this duty of care
on the existing standard of medical practice will be considered.

At 1:00 am on the morning of Jan. 14, 2000, 18-year-old Joshua Fleuelling
was having trouble breathing. He had a history of asthma. Despite being
given Ventolin and Serevent by his mother, he experienced severe respira-

tory distress, and at 1:48 am a call was made to 911 asking for an ambulance to
transport him to the hospital. Fire personnel arrived first and administered oxygen.
At 1:57 am a basic life-support ambulance crew arrived. As they began their assess-
ment, Fleuelling collapsed and experienced full body convulsions. He did not have
a pulse. Cardiopulmonary resuscitation (CPR) was initiated and an oral airway in-
serted. The ambulance crew was advised by the dispatch centre that an advanced
life-support unit was not available in the area. Two unsuccessful attempts were
made to defibrillate his heart, and CPR was continued. A second request was made
for advanced life-support, but a unit was still unavailable. The dispatch centre in-
formed the crew that the nearest emergency department was on critical care bypass.
A decision was made to go to another hospital, and the ambulance departed at
2:11 am. The emergency department at the first hospital was not contacted. Defib-
rillation was attempted again en route, but Fleuelling’s heart remained asystolic.
CPR was continued, and the ambulance arrived at the emergency department at
2:23 am. An endotracheal tube was inserted and a normal cardiac rhythm was even-
tually established; however, there was irreversible brain damage, and on Jan. 16,
2000, Fleuelling was declared dead.1

Estimates vary as to the extent of the delay in reaching the emergency depart-
ment. Newspaper reports suggested that the closest hospital was a 10-minute drive
from the Fleuelling’s home and that the second hospital was 18 minutes away.2 The
family has estimated that only 3 to 4 minutes would have been needed to reach the
first hospital and that the ambulance was required to travel 4 times as far.3,4 A coro-
ner’s inquest was held to examine the circumstances surrounding the death.5 The
jury made recommendations with respect to asthma prevention, improvements in
the ability of emergency personnel to respond to a problem and to provide ad-
vanced life-support, and resolution of emergency department overcrowding. The
family has recently commenced legal actions against the Government of Ontario
alleging negligence, breach of contract and breach of fiduciary duty,3 and against
the ambulance service and the hospital that was on critical care bypass alleging neg-
ligence and breach of contract.4

Ambulance diversion policies

At the time of Joshua Fleuelling’s death, emergency departments in the Toronto
area were experiencing severe overcrowding. An ambulance redirect program per-
mitted hospitals to control emergency ward admissions when additional admissions
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would compromise patient care.6 Emergency departments
on redirect consideration were accepting only critically ill
patients, and those on critical care bypass were being by-
passed and all patients were being transported to other
emergency departments unless special arrangements were
made.

Following the Fleuelling incident, the Toronto ambu-
lance dispatch centre directed its personnel to transport crit-
ically ill patients to the nearest hospital regardless of its
emergency status.7 In March 2001 the Ontario Ministry of
Health and Long-Term Care announced plans to replace
the ambulance redirect program with the Patient Priority
System.8 The new system, implemented province wide in
October 2001, has standardized communication between
paramedics, dispatch staff and hospital emergency personnel
by having them use the Canadian Triage and Acuity Scale
(CTAS) to evaluate and describe the needs of patients. Crit-
ically ill patients are to be transported to the nearest hospital
regardless of how busy the emergency department is, and
less seriously ill patients are to be transported to the hospital
providing the most appropriate treatment.

Duty of care

The duty of care is one component of the law of negli-
gence. In order to establish a defendant’s liability in negli-
gence, 4 requirements must be met: the defendant must
owe the plaintiff a duty of care; the defendant must fail to
meet the standard of care established by law; the plaintiff
must suffer an injury or loss; and the defendant’s conduct
must have been the actual and legal cause of the plaintiff’s
injury.9

There are 2 sources of law in Canada: legislation, and
common law derived from judicial considerations of legal
cases. Case law considering the duty of care in emergency
situations is limited in Canada and the rest of the Com-
monwealth. Although case law in the United States has no
binding precedential effect in Canada, relevant US cases
have been included in this review, because it is anticipated
that, should this issue be litigated, the dearth of Canadian
case law will prompt the courts to search for guidance from
the US courts.

Under common law a physician has traditionally not
been required to undertake the care of someone who is not
already a patient. This reflects the position that no person is
required to provide assistance to another except in excep-
tional circumstances.10–12 As summarized in St. John v. Pope
(Texas Supreme Court, 1995), “Professionals do not owe a
duty to exercise their particular talents, knowledge, and skill
on behalf of every person they encounter in the course of
the day … It is only with a physician’s consent, whether ex-
press or implied, that the doctor–patient relationship comes
into being.”13 On the basis of the principle of contract law,
that both parties must assent to the creation of a relation-
ship, the right of refusal has been extended to emergency
situations even when no other physician is available.14,15

However, the common law has been evolving with re-
spect to the provision of emergency medical services. It ap-
pears from recent case law that there is now a positive duty
for physicians and hospitals to provide emergency care. The
common law has been modified in several ways: first, by us-
ing the principles of negligence law, specifically those of
proximity and foreseeability, to establish that the relation-
ship between the individual and the physician and hospital is
sufficiently close to require a duty of care and by using the
principle of reliance to establish that the individual has re-
lied upon the services offered by the physician or hospital;
second, as a result of ethical considerations; third, by finding
a pre-existing relationship between the patient and the
physician and hospital; fourth, through public policy consid-
erations; and fifth, in certain jurisdictions, by legislation.

Principles of proximity, foreseeability and reliance
to establish a duty of care

The concept of a duty of care as applied in Canada was
first articulated in the 1932 case of Donoghue v. Stevenson,16

in which it was held that “You must take reasonable care to
avoid acts or omissions which you can reasonably foresee
would be likely to injure your neighbour. Who, then, in
law, is my neighbour? The answer seems to be ‘persons
who are so closely and directly affected by my act that I
ought reasonably to have them in contemplation as being
so affected when I am directing my mind to the acts or
omissions which are called in question.’” In order to limit
the scope of the duty, the neighbour principle “ought to
apply unless there is some justification or valid explanation
for its exclusion.”17

Only one Canadian case has considered the duty of a
physician to treat an individual in an emergency situation.
In the 1993 British Columbia Court of Appeal case of
Egedebo v. Windermere District Hospital Association,18 a doctor
who was working in the emergency department, but not on
call, was advised that a person had arrived in need of emer-
gency care. The doctor decided that the patient should wait
to see the on-call physician, even though he knew that this
doctor was occupied. The patient suffered permanent in-
juries. In the subsequent negligence action the court held
that, even though the doctor was not on call, there was a
sufficient relationship of proximity between the patient and
the doctor such that, in the reasonable contemplation of
the doctor, his acts or omissions would be likely to affect
the patient. His refusal to provide treatment where he
knew or ought to have known that no other physician was
available constituted a breach of his duty of care to the pa-
tient. The court also held that the physician had an ethical
obligation to provide assistance.

Similarly, in the 1995 Australian case of Woods v.
Lowns,19 the defendant physician refused a request to assist a
person experiencing an epileptic seizure a short distance
from his office. The court concluded that the physician had
a duty to provide emergency care because there was a rela-
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tionship of sufficient proximity between the parties. Public
policy was also found to support such a duty. 

In 1969 the English case of Barnett v. Chelsea and Kens-
ington Hospital Management Committee20 established the duty
of an emergency ward to accept a person in need of emer-
gency treatment, based on the finding of a sufficiently close
and direct relationship between the doctor and the hospital
and the person in need of care. 

The principle of reliance has also been used to establish
a duty for hospitals to provide emergency treatment.
Courts in the United States have held that a private hospi-
tal with a well-established custom of providing emergency
care owes a duty to treat anyone relying on that custom.21 A
reliance interest may also exist when the failure to treat ag-
gravates the person’s injuries.22

Ethical considerations

Medical associations in Canada and the United States23,24

have established an ethical duty for physicians to provide
assistance to individuals requiring emergency care. Section
9 of the Canadian Medical Association’s Code of Ethics25

states that a physician is to “provide whatever appropriate
assistance … to any person with an urgent need for medical
care.’’ Ethical considerations have been used by the courts
to establish a duty of care.18,19

Pre-existing relationship between a patient 
and a physician or hospital

Although this issue has yet to be litigated in Canada,
US courts have held that only minimal, indirect involve-
ment with a patient may be sufficient to establish a physi-
cian–patient relationship and therefore a duty of care.26,27 A
hospital–patient relationship begins when the patient signs
in at the emergency department; however, the mere pres-
ence of an injured person in an emergency department
may be sufficient to establish such a relationship.28 A hos-
pital was deemed to have accepted a person as a patient by
detaining him before deciding to reject him and send him
elsewhere.29

Public policy

Public policy has been used to support a duty to treat
people in need of emergency care.30 In the 1973 case of
Mercy Medical Center of Oshkosh v. Winnebago City, for ex-
ample, the Wisconsin Supreme Court stated that “… the
public support of a hospital and the governmental grants in
aid to hospitals to increase their facilities all substantiate
the fact that hospitals with emergency service cannot refuse
it to the needy.”31

Although a public policy argument has not been used in
Canada to support a duty to treat in emergency situations,
Canadian courts have expressed sentiments similar to those
of the US courts with respect to the role played by hospital

emergency departments. Public policy and reliance princi-
ples can be found in the reasoning in the 1993 case of Bayn-
ham v. Robertson.32 The Ontario Court of Justice (General
Division) confirmed that, if a hospital wishes to discontinue
or curtail its emergency services, it has a duty to take rea-
sonable steps to notify the public of these changes. The
court referred to the 1980 decision of the Ontario Court of
Appeal in Yepremian v. Scarborough General Hospital,33 in
which it was noted that “the recognition of a direct duty of
hospitals to provide non-negligent medical treatment re-
flects the reality of the relationship between hospitals and
the public in contemporary society … The public increas-
ingly relies on hospitals to provide medical treatment and,
in particular, on emergency services. Hospitals to a grow-
ing extent hold out to the public that they provide such
treatment and such services.”

Legislation

Except in Quebec,34 there are no currently enforced leg-
islated requirements in Canada for physicians or hospitals
to provide emergency care. In Quebec the legislated duty
to treat is based on the civil law duty to rescue.35–37 How-
ever, section 21 of the Ontario Public Hospitals Act alludes
to the special status of individuals requiring emergency care
and may be interpreted by the courts as mandating a duty
to treat such individuals. The section provides that “noth-
ing in this Act requires any hospital to admit as a patient,
(a) any person who is not a resident or a dependant of a res-
ident of Ontario, unless by refusal of admission life would
thereby be endangered … ”38

The impact of a duty to treat on physicians
and hospitals

On the basis of the legal principles and case law, it can
be concluded that physicians and hospitals in Ontario owe
a duty of care to individuals presenting in need of emer-
gency treatment. There is a sufficient relationship of prox-
imity between the individual and the physician and hospital
to create a duty of care. It is foreseeable that failure to pro-
vide such treatment will be injurious to the individual. Eth-
ical duties of the physician mandate the provision of emer-
gency treatment, and statements of public policy point to
the reliance placed by the community on the services of-
fered by hospital emergency departments.

The reliance principle is particularly important to a con-
sideration of the duty of emergency departments to accept
ambulance admissions. It can be argued that most people in
need of emergency care would choose to get to hospital by
ambulance instead of by private transportation, based on
the belief that better care can be provided en route by am-
bulance personnel. It is expected that few people are aware
that hospitals will not refuse admission to people arriving
by private transportation, in contrast to those arriving by
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ambulance.39 As such, a situation of reliance is created, and
a hospital that elects to provide emergency services must do
so for all people arriving in need of care, irrespective of
their mode of transportation.

To meet this duty of care, physicians and emergency
departments may be required at times to accept more pa-
tients than can reasonably be accommodated. The impact
of this duty of care on the other duties owed to the pa-
tients already in the emergency department, particularly
the duty to practise in accordance with a reasonable stan-
dard of care, must be addressed.

Physicians and hospitals must practise according to a
reasonable standard of care.40–43 “Every medical practitioner
must bring to this task a reasonable degree of skill and
knowledge and must exercise a reasonable degree of care.
He is bound to exercise that degree of care and skill which
could reasonably be expected of a normal, prudent practi-
tioner of the same experience and standing, and if he holds
himself out as a specialist, a higher degree is required of
him than of one who does not profess to be so qualified by
special training and ability.”44 In Ontario the Public Hospi-
tals Act38 and regulation45 require hospitals to maintain a
reasonable standard of care in their management, staffing
and provision of services.40–43

Is the standard of care required of physicians and hospi-
tals sufficiently flexible to accommodate a potential varia-
tion in the level of care necessitated by an excess number of
patients. To date, the legal impact of budgetary restraints
in the funding of medical services on the practice of medi-
cine has received minimal attention from the courts. Al-
though the courts have not considered the impact of pa-
tient overcrowding on the standard of medical care, the
limited case law suggests that they are willing to adjust the
standard of care when personnel or equipment are limited
as a result of an actual scarcity of resources beyond the con-
trol of the physician or the hospital. The availability of such
resources has an impact on what can reasonably be ex-
pected of the physician and the hospital in such circum-
stances. In contrast, it is anticipated that courts will be re-
luctant to permit a reduction in the standard of care when
conscious decisions are made to withhold available services
for reasons of cost containment alone.46–49

In the 1991 case of Bateman v. Doiron50 the New
Brunswick Court of Appeal held that the defendant hospi-
tal was not liable for staffing its emergency department
with general practitioners because specialists were unavail-
able. The court stated that the hospital must be judged ac-
cording to the standards reasonably expected by the com-
munity it serves, not by those of communities served by
large teaching hospitals. Similarly, in the 1993 Ontario case
of Baynham v. Robertson,32 the court concluded that the hos-
pital was not negligent in its replacement of 24-hour on-
site physician emergency services with on-call physician
services, because it attained the standards reasonably ex-
pected by the community. In the 1990 negligence case of
Sweeney Estate v. O’Brien,51 an excessive delay in the transfer

of a patient from the emergency ward to the intensive care
unit because no bed was available was not considered by
the Nova Scotia Court of Appeal to be the fault of the
physicians or the hospital. It must be noted that these cases
differ from those in which hospitals were found to have
breached the standard of care by the fact that these hospi-
tals did not choose to ration resources that were otherwise
available. In the Ontario Court of Appeal case of Jinks v.
Cardwell,43 for example, the defendant hospital was held to
have breached the standard of care as a result of inadequate
staffing levels. The hospital was not experiencing an excess
patient load or a reduction in staffing when it negligently
elected to place 2 nurses in charge of supervising 33 pa-
tients with mental illness. Even in situations of financial re-
straint, US courts have found hospitals to have breached
the standard of care when available resources have been in-
appropriately withheld. In Horton v. Niagara Falls Memorial
Medical Center52 a New York appellate court held that a staff
shortage should not have precluded the supervision of a pa-
tient had duties been assigned appropriately.

Similarly, decisions made by physicians to withhold po-
tentially available services for reasons of budgetary restraint
have been found to be negligent by the courts. In Law Es-
tate v. Simice53 the British Columbia Court of Appeal found
a physician to be negligent when his concerns for cost con-
tainment led him to deny a CT scan to a patient. The court
held that the physician’s responsibility to his patient must
take preference over his responsibility to the medicare sys-
tem. A similar finding has been made by a US court.54

It has been suggested that defences such as “accepted
medical practice” or “economic necessity” eventually may
be accepted when the standard of care has fallen because of
medical decision-making influenced by considerations of
financial restraint. Courts may be reluctant at first to sup-
port such a decline in the medical standard, but ultimately,
negligence law must adjust to the realities of health care
economics.47,49,55

Based on these judicial and academic opinions, it is rea-
sonable to suggest that, as long as emergency physicians
maintain as their primary responsibility the goal of provid-
ing the best possible care to their patients, the standard of
care will be sufficiently flexible to accommodate any rea-
sonable medical decisions made in response to a situation
of overcrowding. Hospitals should also focus their efforts
on providing the appropriate level of care to each patient.
US courts have stated that, when faced with resource con-
straints, hospitals must make adequate use of their available
resources. As stated in Greater Washington DC Area Council
of Senior Citizens v. District of Columbia Government, “Their
excuse that the conditions are a product of fiscal constraints
is unacceptable absent a clear demonstration that even
within those constraints, timely and positive efforts have
been launched by exacting, sensitive and demanding ad-
ministrators.”56 Therefore, it is expected that hospitals,
when faced with overcrowding in their emergency depart-
ments, must initiate responses aimed at providing accept-
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able patient triage and alleviating patient overcrowding, in-
cluding mobilization of staff and equipment and facilitating
patient transfer. However, the liability issues may be more
complex for hospitals than for physicians. Courts may find
in the hospital’s global decision-making process a deliber-
ate intention to reduce the availability of staff, equipment
and services within the emergency department. Although
Canadian courts have not addressed this issue, it is possible
that they may interpret these decisions as attempts to re-
strict patient access to potentially available resources and
consequently, in an action for negligence, may be reluctant
to accept a reduced standard of medical care.

If the problems associated with cost containment in the
health care system remain unresolved, one can reasonably
expect that these issues will ultimately be addressed by the
courts. It is anticipated that, should the Fleuelling case be
litigated, physicians and hospitals will be provided with
some much needed guidance respecting the scope of their
duty to provide emergency medical services.
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