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The US Supreme Court's decision in
Planned Parenthood of Southeastern
Pennsylvania v Casey' will undoubtedly
provide both jurists and political action
committees with ample ammunition for
continuing the contentious battle over the
availability of abortion. But it has also nar-
rowed the battleground. Unless one of the
justices who favors abortion rights is re-
placed by someone with strong antiabor-
tion views, it is unlikely that, in the next 5
years, the Court will rescind its constitu-
tional protection of a woman's liberty to
choose to terminate her pregnancy.
Rather, future debate is likely to focus on
how difficult a state can make it for a
woman to carry out a decision to have an
abortion. Casey affects not only individual
women but also the family planning clin-
ics, hospitals, physicians, nurses, and
counselors on whom the women depend.
It also signals a much more significant role
for the public health community in future
abortion services. To see why this is so, it
is important to examine the Court's rather
complicated decision in Casey.

The Pennsylvania Statute
The Pennsylvania statute that was

challenged in the case did not criminalize
abortion. Rather, it imposed conditions on
obtaining abortions. A majority of seven
of the justices-O'Connor, Kennedy,
Souter, Rehnquist, White, Scalia, and
Thomas-upheld four of the five chal-
lenged statutory provisions. These provi-
sions require that a woman be given cer-
tain information about abortion and
childbirth2; that she give her informed
consent at least 24 hours before the abor-
tion is performed2; that a minor may not
obtain an abortion without either the con-
sent of one of her parents or a judge's
decision that she is mature enough to

make the decision alone or that the abor-
tion is in her best interests3; and that rec-
ords of abortion be kept and, in the case of
publicly funded clinics, be made public.4
None of these provisions need be com-
plied with, however, in the case of "med-
ical emergency,"5 which a majority of the
justices agreed is defined broadly enough
to permit abortions in any case in which a
woman's health was threatened, even if
not imminently. Further, a majority of five
justices-O'Connor, Kennedy, Souter,
Stevens, and Blackmun-struck down the
fifth provision, which required a married
woman to certify that she has notified her
husband of her intended abortion, subject
to certain exceptions.6

Reaffirmation ofthe Freedom to
Choose

Three justices-O'Connor, Ken-
nedy, and Souter-coauthored a joint
opinion that endorses the Court's power
and authority to interpret the Constitu-
tion, offers a novel rationale for adhering
to precedent, and restates the "essential
holding" of Roe v Wade, the 1973 Su-
preme Court decision that first recognized
a woman's right to decide to terminate her
pregnancy.7 In view of the challenges to
Roe in the past 19 years and of recent
Court decisions casting doubt on its mean-
ing, the plurality justices found it neces-
sary to return to first principles defining
"the rights of the woman and the legiti-
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mate authority of the State respecting the
termination of pregnancies by abortion
procedures."'(P2mg) They summarize
Roe's "essential holding" in three parts as
follows:

First is a recognition of the right of the
woman to choose to have an abortion
before viability and to obtain it without
undue interference from the State ....
Second is a confirmation of the State's
power to restnct abortions after fetal vi-
ability, ifthe law contains exceptions for
pregnancieswhich endanger awoman's
life or health. And third is the principle
that the State has legitimate interests
from the outset of the pregnancy in pro-
tecting the health of the woman and the
life of the fetus that may become a
child.1w)

The Soure ofLibty
The joint opinion grounds the wom-

an's right solidly in the liberty protected
by the Fourteenth Amendment to the US
Constitution. The due process clause of
the Fourteenth Amendment states that no
state shall "deprive any person of life, ib-
erty or property, without due process of
law."8 This is, of course, the very consti-
tutional ihberty that has supported what
Roe and subsequent Court decisions have
called the "right to privacy."'9-2 While the
joint opinion avoids the term "privacy," it
embraces much of Roe's constitutional
reasoning.

First, the three justices strongly en-
dorse the concept of substantive due pro-
cess. This is the idea that govenmment does
nothave the poweror authority to interfere
with certain individual ights, and that laws
that do so are simply invalid.13 The three
justices found that the Constitution prom-
ised "a realm of personal hibertywhich the
government may not enter."'1(2P) This
view has come under attack by conserva-
tive scholars and by Justice Scalia in
particular.14-16 Rougl summariZed, the
conservative argument is that the only
rights that are protected apinst govem-
ment interference are those expressly
stated in the text of the Constitution or
those historically protected as part of the
original understanding of constitutional
rights.

The joint opinion correctly states,
however, that the "Court has never ac-
cepted that view."(P2805) Rather, the
Court has recognized important rights that
are nowhere to be found in the words of
the Constitution but that are essential to its
construct of democracy. Many of these
rights are derived from the concept of hb-
erty embodied in the due process clause,
such as the right to marry someone of a

different race,17 the right to send one's

children to private schools,18 and the right
to teach a foreign language to young
schoolchildren.19 The joint opinion em-
phasizes that the recognition of these
rights is not a matter of the justices' per-
sonal preferences but a necessary inter-
pretation of the concept of liberty. The
liberty guaranteed for all generations by
the Constitution cannot be confined to a
narrow list written down in 1787 or 1868.
As Former Justice Harlan wrote:

This "liberty" is not a series of isolated
points pricked out in terms of the taking
of property, the freedom of speech,
press, and religion ... and so on. It is a
rational continuum which, broadly
speaking, includes a freedom from all
substantial arbitrary impositions and
purposeless restraints.... 20

The Casey opinion insists not only that the
Constitutionwas created to protect essen-
tial hl,erties that cannot be limited to the
terms in its text, but also that the Court has
the power and the duty to decide the
meaniing of those terms by the application
of principles based on reasoned logic and
precedent. This represents a striking re-
jection of the narrow vision of the Consti-
tution subscribed to by Justices Rehn-
quist, Scalia, and Thomas.21

The three justices (O'Connor, Ken-
nedy, and Souter) found that a woman's
right to choose to terminate herpregnancy
is an inseparable part of her constitution-
ally protected liberty to make "personal
decisions relating to marriage, procre-
ation, contraception, family relationships,
child rearing, and education. These mat-
ters," they continue, "involving the most
intimate and personal choices a person
may make in a lifetime, choices central to
personal dignity and autonomy, are cen-
tral to the hlberty protected by the Four-
teenth Amendment."1(Pm") The abortion
decision was seen as having the same
character as the decision to use contra-
ception. Nojustice wished to overturn the
right to use contraception reconized in
Griswold v Connecticut, 22 Eisenstadt v
Ba,423 and Cary v Poplation Se1vices
InternationaL9

The personal nature of a decision to
continue or terminate pregnancy is under-
scored by the first mention in all the
Court's abortion decisions of the physical
impact pregnancy has on women:

The mother who carries a child to full
term is subject to anxeties, to physical
constraints, to pain that only she must
bear. That these sacrifices have fromthe
beginning of the human race been en-
dured by woman with a pride that en-
nobles herin the eyesofothers andgives
to the infant a bond of love cannot alone

be grounds for the State to insist that she
make the sacrifice. Her suffering is too
intimate and personal for the State to
insist, without more, upon its own vi-
sion ofthewoman's role, however dom-
inant that vision has been in the course
of our history and our culture.1(PM)

These few sentences begin to capture
what may be the real reason that the ma-
jority ofjustices saw the abortion decision
as an essential part ofpersonal liberty. Ab-
stractions about the interest of the state in
protecting potential life mask the real suf-
fering endured (albeit willingly in most
cases) by pregnant women.

Nonetheless, the most persuasive
reason the joint opinion gives for protect-
ing the right to choose is also its mostvalu-
able contribution to constitutional juris-
prudence. This is its insistence that each
individual must be free to develop and be-
lieve in her own idea of life itself and to
define her own conception of the Good:
"At the heart of liberty is the right to de-
fine one's own concept of existence, of
meaning, of the universe, and of the mys-
tery of human life."'W(p) This sounds
like an Enlightenment-era vision of free-
dom. Without such freedom, all other hb-
erties become acts of subservience to the
state.

The joint opinion rejects state-com-
pelled conceptions of personhood. If gov-
ernment may not tell people how andwhy
to value life, people are free to disagree
about the moral status of a fetus and the
reasons for having children. Thus, per-
sonal liberty encompasses the freedom to
believe that abortion is "an act ofviolence
against innocent human life"91(p) or that
childbirth without the ability to care for
the child is "a cruelty to the child and an
anguish to the parent."l(p2&8) Thisbest ex-
plains why a state that compels a woman
to act against her own deeply held beliefs
in matters pertaining to family and procre-
ation violates her constitutional liberty.

The Role ofPrecedent
No significant new facts about abor-

tion have been discovered in the years
since Roe v Wade was decided. Thus, al-
though the political environment has
changed, giving greater voice to those op-
posed to abortion, the Court could offerno
reason for rejecting Roe's principles ex-
cept the personal views of individual jus-
tices that the Constitution does not protect
a woman's right to choose after all.
Whereas the Bush administration, Chief
Justice Rehnquist, and Associate Justices
White and Scalia, among others, have
called for abandoning precedent and over-
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ruling Roe v Wade, the joint-opinion au-
thors feared that overrulingRoe would ap-
pear to be nothingmore than a "surrender
to political pressure" and would "subvert
the Court's legitimacy."11(P28l5) The Court
would forfeit its credibility as the princi-
pled interpreter ofthe Constitution, which
the justices believe critical to the preser-
vation of American democracy.

Thus, the joint opinion's explication
of constitutional liberty is buttressed by
stare decisis, the doctrine that precedent
should be followed. Adhering to prece-
dent is often justified because a dramatic
change in the law would adversely affect
plans made in reliance on earlier case law.
Although it is difficult to argue that indi-
vidual women rely on the availability of
legal abortion in specific instances, given
that pregnancy is so often unplanned or
the result of failed contraception, the joint
opinion recognizes that society as a whole
may justly rely on the freedom protected
by past decisions:

[FJor two decades of economic and so-
cial developments, people have orga-
nized intimate relationships and made
choices that define their views of them-
selves and their places in society, in re-
liance on the availability of abortion in
the event that contraception should fail.
The ability of women to participate
equally in the economic and social life of
the Nation has been facilitated by their
ability to control their reproductive
fives.I(pM89)

In other words, it is not just individual
reliance on the availability ofabortion, but
reliance by the social community on the
liberty protected by Roe v Wade that
would render its rejection so disruptive to
the social fabric. People have "ordered
their thinking and living around that
case," says the joint opinion. Contrary to
most cases in which the Court has aban-
doned precedent, overruling Roe would
mean taking away previously protected
rights.

This remarkable idea of social reli-
ance expresses a truth about women's
perceptions of their personal and civic
roles and about their freedom to partici-
pate fully in the world around them. Con-
trol of reproduction has been seen as the
fundamental building block of women's
social progress. The availability of abor-
tion, whether or not one would wish to
take advantage of it, has been a reassuring
symbol of personal integrity in a country
whose Constitution contains no explicit
statement that women have the same
rights as men.

Compa7son with Roe v Wade

Ironically, the joint opinion's cre-
ative argument for adhering to the prece-
dent set byRoe rings somewhat hollow in
light of its disussion ofRoe itself. On the
one hand, the joint opinion adheres to
Roe's principle that awoman has the right
to choose to terminate a pregnancy until
the time of fetal viability. On the other
hand, it does not call that right "funda-
mental" as Roe had done. This is signifi-
cant because, until the last few years, the
Court had granted special protection to
"fundamental" rights, forbidding govern-
ment from restricting such rights without
avery strongjustification (termed a "com-
pelling state interest").13

Under this test, called strict scrutiny,
it has been next to impossible to justify
any law that infringed on a fundamental
right, particularly since the law had to be
narrowly drawn to achieve an exception-
ally important purpose that could not be
achieved otherwise. If a right is not fun-
damental, government can restrict its ex-
ercise merely by claiming that the restric-
tion serves a legitimate governmental
purpose and that the restrictive law bears
a rational (not a necessary) relationship to
that purpose.u4 Although several justices
have argued that even nonfundamental
rights deserve greater protection against
arbitrary governmental action, in practice
the Court continues to grantboth state and
federal government substantial discretion
to limit nonfundamental rights.

InRoe, the Court found that the state
has two legitimate interests in regulating
abortion: protection of the pregnantwom-
an's health during a medical procedure,
and protection of potential life embodied
in the developing fetus. Justice Black-
mun's opinion for the majority in Roe
found that the state's interest in a wom-
an's health becomes compelling when un-
dergoing an abortion carries about the
same risks to the woman as carrying a
pregnancy to term.7 In 1973, this was
about at the beginning of the second tri-
mester ofpregnancy. Thus, the state could
regulate the medical aspects of the abor-
tion procedure to ensure the woman's
safety after the first trimester. Roe also
found that the state's interest in protecting
fetal life does not become compelling until
the fetus is viable-capable of living inde-
pendently outside the woman's body-
which, in 1973, was about at the end ofthe
second trimester. At that point, the state
could regulate abortion in ways intended
to protect the fetus and could even pro-
hibit abortion, except in cases when abor-

tion was performed to protect the life or
health, broadly defined, of the pregnant
woman.

The joint opinion in Casey rejects
what it calls this "rigid" trimester frame-
work. Although it retains viability as the
bright line between a woman's right to
choose and the state's authority to inter-
vene, it holds that both state interests can
justify governmental regulation through-
out pregnancy.

The justices obviously disliked the
trimester framework, although its rigidity
appears more in their eyes than in theRoe
opinion itself. After all, the trimesters
were used originally as shorthand for de-
fining both the time at which undergoing
abortion is safer than completing preg-
nancy and the time of viability.25 It was
those moments, not the trimesters them-
selves, that governed abortion regulation.
But that framework did prohibit any state
interference with the woman's decision to
have an abortion until the fetus attained
viability, generally between 22 to 26
weeks of gestation. Thus, since most
abortions take place during the first tri-
mester, the state could not attempt to in-
fluence awoman's choice in all but a hand-
ful of cases.

It appears that the justices rejected
the trimester system in order to permit the
state to intervene in the woman's deci-
sion-making process at any time. If the
state's interest in protecting fetal life can
justify some limited regulation from the
beginning ofpregnancy, then the state can
act to discourage women from choosing
abortion at the timewhen mostwomen are
in the midst of this painful decision. The
joint opinion emphasizes the importance
of deciding whether to continue a preg-
nancy and the value of ensuring that a
woman's decision is thoughtful and fully
informed. But the trimester framework
never precluded fully informed decision
making. Indeed, earlier Court decisions
that reaffirmed Roe insisted on fully in-
formed consent regardless of the time the
decision is made.10,11 For at least two dec-
ades, women have been counseled in de-
tail about the medical, social, and psycho-
logical consequences of both childbirth
and abortion as part of the informed con-
sent process. WhatRoe and the decisions
following it precluded was governmental
manipulation of information and efforts to
persuade a woman to make a decision
against her own best interests, one that
she would not otherwise make. This is
what Casey now permits. The joint opin-
ion endorses the state's power to express
a preference for childbirth over abortion,
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as described in its 1989 decision in Web-
stervReprodUCtive Health SewVices. 12Al-
though in Casey the three justices strongly
uphold women's right to choose abortion,
they also hope that women will not exer-
cise this right and have approved mea-
sures intended to discourage women from
doing so.

Libeiy to Choose under Casey
The Undue Burden Test

Having implicitly rejected Roe's
holding that the right to choose is funda-
mental and its trimester shorthand, the
Court was obliged to come up with some
alternative standard for determiningwhen
and how the state is justified in regulating
abortion. The joint opinion authors chose
an "undue burden" test. Noting that lib-
erty is never absolute, the three justices
found that state regulation violates the
constitutionally protected liberty to
choose abortion only if it "imposes an un-
due burden on a woman's ability to make
this decision."'(P2819) Justice O'Connor
had advocated such a test in past deci-
sions,10'11'26 but the meaning of "undue
burden" was never clear. Here the joint
opinion attempts to explain it:

An undue burden exists, and therefore a
provision of law is invalid, if its purpose
or effect is to place a substantial obstacle
in the path of a woman seeking an
abortion before the fetus attains
viability.l(p2821)

This definition is not enlightening.
Defining an undue burden as a substantial
obstacle seems to repeat, not clarify, the
ambiguity. The problem lies in the fact
that what is a minor inconvenience to one
woman may be a substantial obstacle to
another. This would make the validity of
any law vary with its practical effect on
each individual to whom it applies. Ignor-
ing any such objection, the joint opinion
expresses its view of what is and is not an
undue burden for all women in its appli-
cation of this test to the provisions of the
Pennsylvania statute.

Husband Notification
The Court struck down the require-

ment that a woman sign a statement that
she has notified her husband of her intent
to have an abortion. Justices Blackmun
and Stevens joined with Justices O'Con-
nor, Kennedy, and Souter to form a 5-2
majority on this issue. Justices Rehnquist,
White, Scalia, and Thomas dissented on
this point and would have upheld the hus-
band notification requirement. Indeed,

they would have overruled Roe and al-
lowed states virtually unlimited discretion
to regulate or outlaw abortion.

The joint opinion relies on detailed
factual findings by the federal district trial
court and on a body of research to con-
clude that most women who do not tell
their husbands about an abortion (a mi-
nority among women who seek an abor-
tion) have good reason for not doing so.
Many women are the victims of physical
or psychological abuse by their husband,
and they fear violence against themselves
or their children if their husband is op-
posed to the abortion. Or the pregnancy
may be the result of an extramarital affair.

The Pennsylvania statute excuses a
woman from notifying her husband about
an intended abortion if he is not the father
of the baby, if he cannot be located, if the
pregnancy is the result ofsexual assaultby
him and she has reported the assault to the
police within 90 days, orifshe believes her
husband will cause her bodily injury if he
is notified. But the joint opinion authors
found that the exceptions did not cover all
the cases in which notifying the husband
could injure the wife. For example, many
battered women fail to report rape and
other violence against them out of fear of
retaliation or lack of confidence that the
authorities can protect them. Women
whose husbands subject them to nonphys-
ical (i.e., psychological, emotional, or
economic) forms of abuse also would not
qualify for an exception. Such women
could be deprived of subsistence re-
sources for themselves or their children,
their personal lives could be made unbear-
able, or their children could be abused.
Women in these circumstances are likely
to be deterred from having an abortion
they fervently believe to be in their best
interests in order to avoid notifying their
husbands. The notification requirement
thus creates an undue burden and is un-
constitutional.

Although such cases represent only a
tiny fraction (perhaps 1%) of those involv-
ing women seeking abortion-only about
20% of women who have abortions are
even married-the law must be judged, as
the joint opinion correctly notes, by its
effect on the people it targets. Since the
vast majority of married women discuss
the possibility of abortion with their hus-
bands, the statute requires nothing special
of them. Rather, the statute targets only
women who would not otherwise notify
their husbands, and it coerces them to act
against theirown interests or to give up the
option of abortion. Thus, the state unduly

interferes with the woman's liberty to
make her own personal decision.

Beyond this empirically based ratio-
nale, the joint opinion offers a more fun-
damental reason for its conclusion: that
adult women are free to make their own
decisions by themselves, regardless of
their marital status. The three justices ac-
knowledged the interest of a husband in
future children, but they emphatically re-
jected the idea that he has any authority
over his wife's decisions or any right to
advise her before she makes her own
choices. Referring to old common law
principles that "awoman had no legal ex-
istence separate from her husband"27 and
to a 1961 Supreme Court decision preclud-
ingwomen from full and independent legal
status under the Constitution,28 the joint
opinion holds that the husband notifica-
tion statute

embodies a view of marriage consonant
with the common-law status of married
women but repugnant to the present un-
derstanding of marriage and of the na-
ture of the rights secured by the Consti-
tution. Women do not lose their
constitutionally protected liberty when
they marry.l(p2831)

Moreover, it adds a pointed reminder that
adult women are not to be treated as chil-
dren: "A State may not give to a man the
kind of dominion over his wife that par-
ents exercise over their children.1(p2831)

Infomned Consent and the 24-Hour
Waiting Period

The forceful nature of the opinion on
husband notification contrasts with its ide-
alistic treatment of the informed consent
issue. The joint opinion authors had little
trouble upholding Pennsylvania's require-
ments that, at least 24 hours before per-
forming an abortion, a physician inform
thewoman ofthe nature ofthe procedure,
the health risks of abortion and childbirth,
and the "probable gestational age of the
unborn child." They also uphold a re-
quirement that a woman be informed that
state materials are available descnbing the
fetus and the father's responsibility for
child support, and listing adoption and
childbirth support agencies. Except in a
medical emergency, the woman must
state in writing that she has been told of
these materials and has had an opportu-
nity to see them if she wished. She is not
obliged to see or read them.

None of these requirements was
found to impose an undue burden on the
woman because, the Court determined,
they were intended to promote fully in-
formed decision making. In this respect,
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the decision overrules part of the Court's
earlier decisions in Akron10 and Thom-
burgh 11 which prohibited the state from
interposing a "message discouraging
abortion into the privacy of the informed-
consent dialogue between the woman and
her physician."11 The Court found that
the state is entitled to express a preference
for childbirth over abortion by providing
thewomanwith information about the dis-
advantages of abortion. This follows the
trend in Webster and Rust v SullivanN al-
lowinggovermment to discourage abortion
by banning public funding of abortion
services and information about abortion.30

The Court did insist that the materials
be "truthful and not misleading."'(P2823)
But its opinion on this point evinces a con-
descending attitude toward women's abil-
ity to think through the difficult decision
about pregnancy and abortion. It empha-
sizes the need for women to take into ac-
count the consequences ofabortion on the
fetus, as ifwomen do not appreciate that
abortion entails the ending and removal of
fetal life. The joint opinion justifies pro-
tecting the indidual woman's right to
make this decision as part ofprocreational
and family liberty because ofthe intensely
personal nature of that decision. But it
suggests that women cannot be trusted to
make a thoughtful decision without out-
side assistance from the state.

Of more importance to family plan-
ning and abortion services in general is the
Court's acceptance of the requirement
that only a physician and not any other
health care provider or counselor can pro-
vide the information about the abortion
procedure to the woman. Offering little
explanation, the court found that this im-
posed no undue burden.

The 24-hour waiting period was also
upheld as presenting merely additional ex-
pense and inconvenience, not a substan-
tial obstacle to obtaining an abortion. It
was justified as providing time for reflec-
tion, in furtherance of the state's interest
in protecting the life of the unborn. The
Court appears to hope that ifwomen have
an additional day to think about their
plight, they will not choose abortion. But
there is no reason to assume that, by the
time a woman who seeks an abortion has
an informed consent discussion with her
physician, she has not already thought
through her options. The idea that 24
hours will make a real difference seems
like wishful thinking on the justices' part.

It also departs dramatically from the
empirical approach used in discussing
husband notification. In some cases, the
24-hour waiting period is likely to deter

women from obtaining an abortion, not
because they have discovered the value of
pregnancy and childbirth but because they
cannot manage a second trip to the abor-
tion provider. This may be because they
cannot afford the additional expense or
because they cannot arrange to be away
from school, work, or home the next day.
Although similar practical effects were
sufficient to invalidate the husband notifi-
cation requirement, the joint opinion did
not consider whether, in practice, the 24-
hour waiting period could create a sub-
stantial obstacle to a woman's decision.

Parental Consent

In three short paragraphs, the joint
opinion upholds the statute forbidding an
adolescent under age 18 from obtaining an
abortion unless she and one of her parents
(or her guardian) give informed consent as
required by the informed consent statute.
The Pennsylvania statute contains a judi-
cial bypass procedure, whereby a young
woman who does not wish to ask her par-
ent for consent can seek judicial authori-
zation. If a judge finds her to be mature
and capable of giving informed consent,
she may act on her own. Otherwise, the
judge must determine whether the abor-
tion is in her best interests.

The Court had approved similar stat-
utes as recently as 199026,31,32 and saw no
reason to reconsider its stance in Casey.
Those decisions expressed a charming be-
liefthat all families are loving and mutually
supportive. They also found that the judi-
cial bypass procedure offered an effective
alternative in cases in which a parent's
reaction to an admission of pregnancy
might be less than caring.

Unlike its analysis of husband notifi-
cation, the joint opinion does not consider
the possibility that the judicial bypass pro-
cedure can be intimidating to even the
most mature adolescent. A youngwoman
who fears telling her parents must not only
go to court, which may entail an initial
meeting with court-appointed counsel as
well as an appearance before one of a lim-
ited number ofjudges willing to hear such
cases on designated days, but alsomake at
least two trips to the physician for in-
formed consent discussions and the pro-
cedure itself. Ifthe expense ofthe process
is not prohibitive, the time and logistics of
arranging it may be. It is clear, however,
that a majority of the justices regard
women under the age of 18 as in need of
adult protection and are not prepared to
grant these women the same degree of
freedom they guarantee to adults.

Record Keeping and Reporting
The statute requires every facility

that performs abortions to report detailed
information to the state. A provision re-
quiring a referring physician to be identi-
fied is particularly controversial because
many physicians would prefer to keep
their abortion referrals confidential. An-
other provision that was specifically chal-
lenged requires all information from state-
funded institutions, including the identity
of related organizations, to be made pub-
lic. This is seen by its challengers as facil-
itating antiabortion picketing and disrup-
tion of clinic procedures.

The joint opinion strikes down the
reporting of the reasons why a husband
was not notified. But it upholds all the
remaining requirements-without dis-
cussing any of them specifically-as pro-
moting health and medical research by
collecting medical information, with the
understanding that the identity of all pa-
tients remain confidential. Although the
justices recognized that the level of detail
might increase the cost of abortions, they
did not find the increased expense to im-
pose a substantial obstacle to a woman's
choice.

The Junispyudene of Class
The joint opinion contains an inter-

esting mix. On the one hand, it sets forth
a strongvision of the Court as protector of
essential freedoms embodied in the Con-
stitution:

Our Constitution is a covenant
running from the first generation of
Americans to us and then to future gen-
erations .... We accept our responsi-
bility not to retreat from interpreting the
full meaning of the covenant in light of
all ofour precedents. We invoke it once
again to define the freedom guaranteed
by the Constitution's own promise, the
promise of liberty.4(203)

On the other hand, the Court's vision of
liberty seems to be a peculiarly American
privileged-class ideal. The husband noti-
fication provision is struck down as an un-
due burden on the freedom to make deci-
sions, while the 24-hour waiting period,
parental notification provisions, and ex-
tensive reporting requirements are upheld
as creating merely inconvenience and ad-
ditional expense. Any restriction on abor-
tion is a burden, but whether it is an undue
burden depends upon one's circum-
stances.

It is easy to imagine that Justice
O'Connor, for example, instinctively
would object to Pennsylvania's husband
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notification requirement. But the reason is
not because it creates an undue burden on
her decision whether to bear a child. It is
because her personal choices about preg-
nancy are nobody's business-not the
state's and not her husband's (unless she
chooses to involve him). This is certainly
a more principled rationale for striking
down the husband notification provision
than the undue burden test. It seems rea-
sonable to believe that the undue burden
test was not really applied to this statute
because the Court would have invalidated
husband notification whether or not it
posed a realistic burden on anyone. If the
statute had permitted exceptions in all the
instances the Court found important, it
still would have been struck down. Even
if all husbands were loving and supportive
and never mistreated their wives so that
notifying husbands clearly posed no threat
to any woman, the result undoubtedly
would have been the same. If so, what the
joint opinion should recognize is that
women have the right to make these de-
cisions by themselves.

One can also conclude that the undue
burden test was applied only to economic
burdens-to uphold those statutes that did
not threaten the exercise of personal ib-
ertyby the middle class. The 24-hourwait-
ing period is the best example. Middle-
class women may find the delay irritating,
but it is unlikely to make any significant
difference in their lives. For less privileged
women, however, abortion delayed may
be abortion denied. It may be difficult for
the justices, in their privileged positions,
to appreciate the problems created by ex-
tra time and expense. For many poor
women, the question is not whether they
have a right to choose abortion but
whether they can get one.

Justice Scalia, in a scathing dissent
from the joint opinion's reasoning, claimed
that the undue burden test is without con-
tent. On this point, he is correct. Sooner or
later, the Court will have to explain what is
"undue." Presumably, anything that fore-
closes obtainingan abortion, like a 9-month
waiting period, would be undue. Would a
1-month or 1-week delay be acceptable?
Tennessee's abortion statute (which is be-
ing challenged in court) requires a 3-day
waiting period. Ifa 24-hour delay is accept-
able, is a 72-hour delay also constitutional?
If not, why is 24 hours a mere inconve-
nience and 72 hours an undue burden?
When do the additional expenses created
by restrictive regulations become a sub-
stantial obstacle to abortion? Does the eco-
nomic burden become undue at $10, $100,
or $1000?

Thejusticeswhowrote thejoint opin-
ion felt they could tell an undue burden
when they saw one. But their conclusions
can be interpreted as defining an undue
burden to be something the middle class
finds intolerable. When the Court con-
fronts future cases, it will need a more
principled standard forjudging legislation.

Conclusion
The Casey decision both protects a

woman's liberty to choose abortion and
permits the state to make it more difficult
for her to exercise her choice. The joint
opinion's reasons for accepting most of
Pennsylvania's restrictions on abortion
while rejecting husband notification reveal
a Jeffersonian view of freedom, one that
seeks sensible rules to preserve liberty for
all but, by virtue of its privileged vantage
point, may not see how those rules under-
mine liberty for some.

The decision reinforces the trend to-
ward a two-tiered system of abortion and
family planning services in the United
States. Women who are wealthy or well
insured will not find the type of abortion
restrictions upheld in Casey insurmount-
able. But women, especially adolescents,
without such advantages maybe unable to
overcome a new array of obstacles.

In Casey, the petitioners claimed that
the Pennsylvania law was unconstitu-
tional on its face. Thejoint opinionjustices
were not convinced (except in the case of
husband notification) that the evidence
presented proved that the law would in-
evitably impose undue burdens. But their
opinion leaves open the possibility that
when the law takes effect, it might operate
in practice as a serious obstacle to wom-
en's choices. The joint opinion suggests
that if any of the provisions it upholds
prove to be an undue burden in the future,
those provisions could be struck down as
unconstitutional. Justice Blackmun saw
some hope for reality testing in this. Sig-
nificantly, however, this approach re-
quires women to shoulder the burden of
proving that a restriction is an undue bur-
den. Without explanation, the opinion ex-
cuses the government from having to
prove that a regulation is not undue or to
provide empirical evidence that the regu-
lation actually helps women to make de-
cisions.

More states are enacting new restric-
tive laws regulating the performance of
abortions and informed consent, testing
the limits of governmental power to influ-
ence a woman's choice. Women will need
help complying with these new laws. In

addition, since both the number of abor-
tion providers and the amount of insur-
ance coverage for abortion are declining,
women will need more assistance in iden-
tifying providers and paying for abortions.
The public health community is well
suited to offer necessary aid to women in
need. It has the knowledge and ability to
organize and strengthen necessary serv-
ices. Moreover, it contains the expertise
to assess whether new laws create undue
burdens on the exercise of choices-that
is, whether women are being deterred
from actingon their decisions orotherwise
burdened because ofwaiting periods, res-
idency requirements, judicial bypass pro-
cedures, or other restrictive regulations.

It should be noted that the Court re-
mains divided on the reasons for uphold-
ing some abortion restrictions and reject-
ing others. Although at least five justices
agreed on which Pennsylvania statutes
were constitutional and which were not,
no majority agreed on the reasons for their
conclusions. Chief Justice Rehnquist and
Justices White, Scalia, and Thomas, dis-
senting, rejected the joint opinion's elo-
quent arguments for protecting the liberty
to choose, following the "essential hold-
ing" ofRoe, and applying the undue bur-
den test. Instead, they would reverseRoe
and allow the states to regulate or ban
abortion as they see fit. Justice Black-
mun's opinion reminds us that he, at age
83, "cannot remain on this Court
forever."l(P2854) The next justice to be ap-
pointed is likely to provide the fifth vote to
preserve or overrule the concept of liberty
upheld in Casey.

Public health professionals should
share the joint opinion's vision ofthe Con-
stitution as a covenant promising liberty
for all. It is this liberty that protects the
"health values" that, as Dr. Mervyn
Susser noted, guide the public health
field.33 But if public health professionals
are true to their health values, they cannot
be satisfied with the jurisprudence of
class. They must act to ensure that no
one's health is threatened by lack of ac-
cess to important health services, includ-
ing abortion. [1
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