ABSTRACT

In the cases of medical patients
with sexually transmitted discases
{particularly those with the human im-
munodeficiency virus), two distinct ap-
proaches exist to notifying sexual
and/or needle-sharing partners of pos-
sible risk. Each approach has its own
history (including unique practical
problems of implementation) and pro-
vokes its own ethical dilemmas. The
first approach—the moral “duty to
warn’’ —arose out of clinical situations
n which a physician knew the identity
of a person deemed to be at risk. The
second approach—that of contact
tracing—emerged from sexually trans-
mitted disease control programs in
which the clinician typically did not
know the identity of those who might
have been exposed. Confusion be-
tween the two approaches has led
many to mistake processes that are
fundamentally voluntary asmandatory
and those that respect confidentiality
as invasive of privacy. In the context of
the AIDS epidemic and the vicissi-
tudes of the two approaches, we de-
scribe the complex problems of part-
ner notification and underscore the
ethical and political contexts within
which policy decisions have been
made. (Am Public Health 1992;82:
1158-1164)
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As public health officials confronted
the acquired immunodeficiency syndrome
(AIDS) epidemic in the early 1980s they
came to recognize the crucial importance
of confidentiality. Only if those at risk for
human immunodeficiency virus (HIV) in-
fection could be convinced that their clin-
ical encounters would not be disclosed
without their consent could they be en-
couraged to undergo counseling and test-
ing. Thus, the Centers for Disease Control
(CDCQ),! the Surgeon General,? the Insti-
tute of Medicine and the National Acad-
emy of Sciences,? and the Presidential
Commission on the HIV Epidemic* all
came to stress a common point: that the
protection of the public’s health was not
compromised by the protection of confi-
dentiality. On the contrary, the protection
of confidentiality was a precondition for
the achievement of public health goals.

Although the protection of confiden-
tiality was supported by public health of-
ficials, gay rights organizations, and civil
liberties groups, the best strategy for
reaching those unknowingly placed at risk
for infection or those who might inadvert-
ently place others at risk was the subject of
profound disagreement. Thus did deep
and sometimes bitter disputes arise over
partner notification in the epidemic’s first
decade.

Disagreements over the scope and
limits of the principle of confidentiality,
deep distrust over the motives of public
health officials, doubts about the rele-
vance and potential efficacy of traditional
public health approaches to sexually
transmitted diseases in dealing with
AIDS, and the enduring suspicions of
those who viewed government agencies
as a source of endangerment rather than
protection were all involved in the contro-
versy. Each of these factors helped to
shape the context within which a profound

confusion emerged between two very dif-
ferent approaches to informing unsuspect-
ing third parties about their potential ex-
posure to medical risk.

Each approach has its own history,
including a unique set of practical prob-
lems in its implementation, and provokes
its own ethical dilemmas. The first ap-
proach, involving the moral ““duty to
warn,”” arose out of the clinical setting in
which the physician knew the identity of
the person deemed to be at risk. This ap-
proach provided a warrant for disclosure
to endangered persons without the con-
sent of the patient and could involve the
revelation of the identity of the ““threat-
ening”” party (the index patient). The sec-
ond approach—that of contact tracing—
emerged from sexually transmitted disease
(STD) control programs in which the clini-
cian typically did not know the identity of
those who might have been exposed. This
approach was formally predicated upon the
voluntary cooperation of the patient in pro-
viding the names of contacts, never in-
volved the disclosure of the identity of the
index patient, and entailed the protection
of the absolute confidentiality of the entire
process of notification.

Confusion between the two ap-
proaches has led many to mischaracterize
processes that are fundamentally volun-
tary as mandatory, and processes that re-
spect confidentiality as invasive of pri-
vacy. As late as 1988, the Washington
Post described the ““inherent” conflict in
contact tracing between “‘two fundamen-
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tal principles rooted in law and ethics: the
individual’s right to privacy and the duty
of health officials to warn those they sus-
pect or know are in danger.””> Such mis-
apprehensions were, however, not limited
to the popular media. They extended to
groups and individuals more familiar with
public health practices. In writing about
the counterproductive consequences of
mandatory measures for the control of the
HIV epidemic, June Osborn, dean of the
School of Public Health at the University
of Michigan and currently chair of the Na-
tional Commission on AIDS, said, “As to
mandatory tracing of the sexual partners
of persons with AIDS, the justification of-
fered is that it is a tried and true method of
controlling STD, but in fact it has never
worked well.””6

What can account for the misunder-
standings that fed the political contro-
versy? In part, the conceptual confusion
can be traced to the tendency to use the
same terms—*‘contacting,” “‘notifying,”
“protecting,” “‘informing”—to describe
the goals of both approaches to informing
those placed at risk for HIV infection. The
confusion may have been compounded in-
advertently by the adoption of the term
““partner notification”” by the United
States Public Health Service (PHS) and
the Association of State and Territorial
Health Officials in 1988, and by the Global
Programme on AIDS of the World Health
Organization in 1989, to describe the full
scope of outreach efforts that range from
individuals informing their own partners
to contact tracing by public health work-
ers, and even disclosure by physicians
without the consent of their patients.

In this article, we describe the com-
plex problems provoked by attempts in
the past decade to implement partner no-
tification. We examine the vicissitudes of
the two approaches, underscoring the eth-
ical and political context within which pol-
icy decisions have been made. Finally, we
argue that in a rapidly changing clinical
context in which the early identification of
those with HIV infection has become im-
portant, and in the context of the changing
epidemiology of the epidemic, efforts at
partner notification—especially those
based on the contact tracing tradition—
will play an important public health role.

The Tradition of Contact
Tracing

In 1936 Thomas Parran, the architect
of the federal anti-venereal disease pro-
gram, told the National Conference on
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Venereal Disease Control, ‘“Every case
must be located, reported, its source as-
certained and all contacts then informed
about the possibility of infection, provided
with a Wasserman test, and if infected
treated’”’ (Centers for Disease Control
[CDC], unpublished document, April 30,
1987). Only such an effort, he believed,
could break the ““chain of disease trans-
mission.”” In the 1940s, when effective
treatments for syphilis were developed,
contact tracing became a central feature of
all STD programs. These efforts were la-
bor intensive and dependent on resources
available to public health departments, but
on each occasion when concern about
STDs intensified, contact tracing was
viewed as a comerstone of the control
strategy. This was the case with syphilis in
1961, gonorrhea in 1972, and chlamydia in
1985 (CDC, unpublished document, April
30, 1987).

Clinicians in STD control programs
often did not have knowledge of a pa-
tient’s background or family relationships.
To elicit the names of sexual contacts, it
was therefore necessary to obtain the
cooperation of the index patient. Although
considerable pressure might be applied,
and indeed there are undocumented re-
ports that on some occasions STD work-
ers threatened to withhold treatment from
those who would not provide the names of
contacts, typically the patient’s willing-
ness to cooperate dictated the ultimate
success of the partner-locating effort. To
facilitate such cooperation, STD pro-
grams promised that the identity of the
index patient would never be made avail-
able to contacts who were named. The
index patient maintained ultimate control
over the process, retaining the ability to
withhold or provide names. Thus, the tra-
dition of contact tracing was predicated on
the voluntary cooperation of index pa-
tients and on a striking commitment to the
protection of their anonymity. There
were, quite obviously, circumstances
when the identity of the index patient
could be deduced even if he or she was not
named, the paradigmatic case being the
monogamous partner who was informed
that he or she had been exposed to an
STD. Yet even in such situations the two
central principles of contact tracing re-
mained uncompromised. The public
health worker would not confirm the iden-
tity of the obvious source of exposure.
Even when the index patients themselves
requested that their identity be revealed to
contacts, no exceptions were to be made.”

Despite the four decades of experi-
ence with contact tracing, all efforts to un-

Health Law and Ethics

dertake such public health interventions in
the context of AIDS met with fierce resis-
tance in the first years of the epidemic.8
Opposition by gay leaders and civil liber-
ties groups had a profound impact on the
response of public health officials, espe-
cially in states with relatively large num-
bers of AIDS cases. In San Francisco, a
proposal that health department staff offer
contact tracing services to bisexual men
whose female partners might unknow-
ingly have been placed at risk was de-
nounced as Orwellian because of the pros-
pect of creating lists of bisexual men and
their partners.® Even greater antagonism
greeted the possibility of creating lists of
the homosexual contacts of gay men, be-
cause of fears of discrimination. Homo-
sexual behavior, it was argued in the early
and mid 1980s, was still a crime in 24
states, and the Supreme Court had de-
clared in Bowers v Hartwick that sodonty
laws represented a constitutional exercise
of state authority. Thus, in the course of
an especially bitter controversy sparked
by the Minnesota Department of Health’s
effort to launch an aggressive contact trac-
ing program in 1986, one opponent de-
clared that ““the road to the gas chamber
began with lists in Weimar Germany.”?

Underlying this debate was the fact
that in the first years of the AIDS epi-
demic, no therapy could be offered to
asymptomatic infected individuals. Thus,
the role of contact tracing in the context of
HIV infection differed radically from its
role in the context of other STDs. In the
latter case, effective treatments could be
offered to notified partners. Once cured,
such individuals would no longer pose a
threat of transmission. In the case of HIV,
nothing could be offered other than infor-
mation about possible exposure to HIV.
For public health officials, who saw in
such information an opportunity to target
efforts to foster behavioral changes among
individuals still engaging in high-risk
behavior—behavior that could place both
the individual contacted and future part-
ners at risk—that was reason enough to
undertake the process. For opponents of
contact tracing, the very effort to reach
out to such individuals represented a pro-
found intrusion on privacy with little or no
compensating benefit. The task of behav-
joral change, they asserted, could be
achieved more effectively and efficiently
through general education.

Although by 1988 all 50 states were
establishing the capacity to offer contact
tracing services at the request of the index
patient, only 22 states emphasized such an
approach. With the exception of Florida,
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these tended to be states with relatively
low numbers of AIDS cases.l® Doubts
about effectiveness and about the costs of
so labor-intensive an approach to AIDS
prevention partially explain the resistance
to emphasizing contact tracing, but more
important was the political opposition to
such efforts, opposition that was most vis-
ible and effective in the states that had
borne the brunt of the epidemic.

Local resistance to contact tracing
also shaped the efforts of the CDC to en-
courage the states to make available some
form of partner notification. In the Federal
Register announcement of the HIV/AIDS
prevention cooperative agreements sup-
ported through the Division of STD/HIV
Prevention at the CDC for the fiscal year
1988, grant recipients were asked to ““en-
courage seropositive patients to refer their
sex or needle-sharing partners and offer
them guidance in making referrals when
feasible; and provide assistance by noti-
fying their partners and counseling them
. . . if they prefer.”11 By the following
year, the grant announcement required re-
cipients to “‘establish standards and im-
plement procedures for confidential noti-
fication of sex and needle-sharing partners
of AIDS cases and HIV seropositive in-
dividuals.”’12 For fiscal year 1990, the
agency went further and specified that
grant recipients should, “‘where appropri-
ate, offer health department assistance in
confidentially notifying partners.”13 The
definition of appropriate circumstances
was left to the individual states. Despite
the belief of those responsible for STD
control programs that the traditional
model of contact tracing—now called the
“provider referral”” model of partner
notification—would be more effective,
emphasis continued to be placed on the
importance of having patients notify their
own partners.

By the late 1980s, the debate over
contact tracing had shifted from one cen-
tered on the ethical issues of privacy to
one focused on efficacy. The debate was
fueled by questions that had begun to sur-
face about the utility of contact tracing in
the control of syphilis in populations
where individuals had large numbers of
sexual partners, many of whom were
anonymous.14-16 This transformation re-
flected a maturing of the discussion. Early
misapprehensions about the extent to
which public health officials typically re-
lied on overt coercion in the process, and
the degree to which confidentiality might
be compromised, had by decade’s end all
but vanished. With such political concerns
allayed, many gay leaders had come to
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recognize that partner notification, in fact,
could be a ““useful tool”” in efforts to con-
trol AIDS.77

But as opposition to the tradition of
contact tracing on the part of those com-
mitted to privacy all but vanished, a quite
different source of opposition emerged,
one that challenged the two central prin-
ciples of the contact tracing tradition—
voluntarism and index-patient anonymity.

The failure to reveal the name of the
index patient to those who were notified
could, some critics asserted, result in an
inadequate warning regarding the source
of potential ongoing exposure. These
claims were embedded in a much broader
political challenge to AIDS policies in the
United States that viewed the concern for
the protection of the rights of those with
HIV infection as a capitulation by public
health officials to those with a libertarian
agenda. Conservative critics of AIDS pol-
icy in California proposed a state law that
would have required those who were in-
fected with HIV to reveal the names of all
their partners.18 With an almost willful dis-
regard for the complexity of efforts to en-
courage those with STDs in general, and
HIV more specifically, to reveal the names
of their partners—Just how could some-
one be compelled to reveal names?—the
challenge to voluntarism and index-pa-
tient anonymity embodied in such legisla-
tive efforts entailed a rejection of the les-
sons of four decades of contact tracing,
lessons that were rooted in the pragmatics
of STD control.

Alarmed by such efforts to under-
mine the integrity of the contact tracing
model and by the havoc that might ensue
if the long-standing commitments to vol-
untarism and confidentiality were re-
versed, officials at the CDC wrote of the
damage that could follow a change in pro-
grammatic course. Citing data that indi-
cated that an end to index-patient ano-
nymity could result in a dramatic decline
in the willingness of individuals to collab-
orate with public health officials, Willard
Cates and his colleagues concluded that

guarding confidentiality as part of part-
ner notification is a long-standing public
health activity and is critical to the con-
trol of bacterial STD. Even though viral
STDs are different because of their per-
sistence, the public health principle of
confidential partner notification is still
valid.1?

Efforts to subvert the process of con-
tact tracing by imposing compulsory fea-
tures, and the debates about the ethical
justification and wisdom of such efforts,
must be understood in light of the concern

over the extent to which clinicians who
knew that their HIV-infected patients
would not inform their partners were ob-
ligated to breach confidentiality to notify
those at risk.

The Duty to Warn

As physicians were called upon to
treat patients with infectious diseases, it
was inevitable that they would be con-
fronted by the question of whether the
duty to protect the privileged communi-
cations within the clinical relationship
took priority over the obligation to protect
others from their patients’ communicable
conditions.

A misreading of a number of early
20th century cases has led some commen-
tators to conclude that state courts had
established an affirmative duty to breach
confidentiality to protect known third par-
ties.?0 Indeed, it was such a misreading
that permitted the California Supreme
Court to claim the authority of precedent
when in 1974 it crafted a doctrine that rep-
resented the most striking judicial chal-
lenge to the professional discretion of phy-
sicians when faced with patients who
might endanger third parties. The “pro-
tective privilege ends where the public
peril begins,” wrote the majority in Tara-
soff v Regents of California.?! In this 1974
case the court held that a psychotherapist
could be held liable for failing to take ad-
equate steps to protect the known in-
tended victim of his patient, in this in-
stance a patient who had threatened to
murder his former girlfriend.

The decision drew a great deal of at-
tention and provoked sharp debate. What
had been a matter of professional discre-
tion had been transformed by the court
into a legal obligation. It was thus with
Tarasoff that the contemporary legal con-
ception of a duty to warn or protect was
created. The precise nature of the required
action on the part of the physician was
dependent on the unique circumstances
involved. The court stated that efforts to
protect or warn must be undertaken “dis-
cretely [sic] and in a fashion that would
preserve the privacy of the patient to the
fullest extent compatible with the preven-
tion of the threatened danger.”’22 For the
American Psychiatric Association, Tara-
soff represented a grave threat to the ther-
apeutic relationship founded on patient
candor and involved unacceptable as-
sumptions regarding the capacity of psy-
chiatrists to predict dangerous behavior.?

At the root of the Tarasoff decision
was an ethical judgment that, although
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confidentiality was crucial for individual
patients’ autonomy, the protection of third
parties vulnerable to potentially serious
harm must be given priority. As a matter
of moral principle, that determination pro-
voked widespread support. What re-
mained a matter of great controversy,
however, was the question of whether
such a determination represented wise
public policy. Would the recognition of a
legal duty to warn or protect so subvert
the trust necessary to the therapeutic re-
lationship that patients with violent fanta-
sies would be constrained from talking
about them with their therapists? Would
the reduction in candor ultimately harm
the public good by limiting the capacity of
therapists to help their patients control
their dangerous behaviors?

The Tarasoff doctrine and its ethical
underpinnings provided the backdrop to
the disputes that would surface as physi-
cians confronted the dilemma of how to
respond to HIV-infected patients who re-
fused to inform their needle-sharing or
sexual partners of their exposure?+-27
when the clinician knew the identity of the
endangered party. For some the dilemma
arose solely in the context of partners who
quite obviously had no reason to suspect
that they had been placed at risk, the par-
adigmatic case being the female partner of
a bisexual man. Other physicians ex-
tended their concern to those who might
have reason to know but might neverthe-
less be ignorant of the risk to which they
had been exposed, for example, the gay
male partner in a long-standing, appar-
ently monogamous relationship. The
choices to be made would be all the more
difficult given the extraordinary efforts
that had been made to protect the confi-
dentiality and rights of those infected with
HIV. In fact, many early state statutes
enacted to guard the privacy of HIV-re-
lated records precluded the exercise of
professional judgment about whether con-
fidentiality should ever be breached. This
was the case in California, the home of the
contemporary legal doctrine of the duty to
warn or protect.

As legal scholars and ethicists con-
fronted this issue, they often concluded
that breaches of confidentiality could be
justified. Writing in the American Journal
of Public Health, Larry Gostin and
William Curran concluded, ‘““When there
are strong clinical grounds for believing
that a specific contact has not been in-
formed who is in serious danger from ex-
posure to HIV, the prudent course for the
physician is to notify the contact of the
positive serological status of the pa-
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tient.””28 Grant Gillett made the strongest
moral argument for breaking the prima fa-
cie duty to protect confidentiality in the
case of an HIV-infected patient who re-
fuses to modify his or her behavior or in-
form sexual partners:
In asking that his affairs be concealed
from others, a person is demanding ei-
ther the right to preserve himself from
the horrors that might befall him if the
facts about his life were generally
known or that his sensitivity as an indi-
vidual be respected and protected. On
either count it is inconsistent for him to
claim some moral justification for that
demand when it is made solely with the
aim of allowing him to inflict compara-
ble disregard or harm upon another.?

Margaret Somerville and her col-
leagues echoed this perspective when they
stated, “The objective of medical confi-
dentiality is perverted if it is used to facil-
itate the intentional transmission of dis-
ease.”’30 The controversy continued,
however, over the questions of whether
such disclosures should be viewed as mor-
ally obligatory or discretionary; whether
the morally obligatory should be made a
legal duty; and whether, in warning con-
tacts, the identity of the index patient
should ever be revealed.>!

Although the American College of
Obstetrics and Gynecology maintained in
a set of ethical guidelines that the wishes
of the patient took precedence over any
other concern, even in the case of S 32
the American Psychiatric Association, the
American Academy of Family Physi-
cians, and the American Medical Associ-
ation have all supported the warning of
unsuspecting partners by physicians as a
matter of professional ethics. Although
such support is far from the endorsement
of legislative efforts to mandate warnings
as a matter of law, the enunciation of such
moral principles may encourage those
who believe that a fully enforceable duty
to warn should be created.

Despite its opposition to the Tarasoff
decision, the board of trustees of the
American Psychiatric Association de-
clared in 1987 that if a patient refused to
change his or her behavior or to notify a
party at risk known to the psychiatrist, it
was ““ethically permissible for the physi-
cian to notify [the person] who the physi-
cian believes to be endangered”3? (em-
phasis ours).

The American Academy of Family
Physicians went further and declared in
1990 that if a physician failed to convince
a patient to inform a partner at risk about
his or her HIV infection, the imperative
that these persons be informed “‘super-
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sedes the patient’s right to confidentiali-
ty”’ (American Academy of Family Phy-
sicians, board meeting minutes, April 18-
20, 1990). Under such circumstances, the
academy said, the physician is ethically
obligated to warn partners at risk.

The Council on Ethical and Judicial
Affairs of the American Medical Associ-
ation (AMA) promulgated a more elabo-
rate position, declaring that if a physician
failed to get a patient to notify an endan-
gered partner, efforts should be made to
enlist the assistance of local public health
departments to undertake the necessary
warning. If such efforts were unsuccess-
ful, then the physician should take what-
ever steps were necessary to inform the
unsuspecting partner. This position was
endorsed in mid-1988 by the AMA’s
House of Delegates. In commenting on
the significance of this decision, the newly
elected president of the AMA, James E.
Davis, declared:

This is a landmark in the history of med-
ical ethics. We are saying for the first
time that, because of the danger to the
public health and the danger to unknow-
ing partners who may be contaminated
with this lethal disease, the physician
may be required to violate patient con-
fidentiality. . . . The physician has a re-
sponsibility to inform the spouse. This is
more than an option. This is a profes-
sional responsibility.34

These moves by the medical estab-
lishment alarmed defenders of civil liber-
ties and gay rights advocates. To those
who had devoted themselves so assidu-
ously to the effort to win the support of
public health officials for ironclad protec-
tions of confidentiality, and who had been
so successful in achieving support for
strict confidentiality enactments in many
state legislatures (most notably in those
states most affected by the AIDS epidem-
ic), these professional assertions repre-
sented a dire turn of events. The enunci-
ation of a professional duty to warn also
provoked frequent warnings about the po-
tentially counterproductive consequences
of such a position—that individuals would
be discouraged from seeking voluntary
HIV testing and counseling. Thomas
Stoddard, Executive Director of the
Lambda Legal Defense and Education
Fund, declared that “this would under-
mine to its root the physician-patient re-
lationship and undermine the effort to con-
trol the epidemic. If patients feel doctors
are going to rat on them,”” they would sim-
ply refuse to consult doctors.> Here the
challenge was not only to the professional
duty to disclose but to the older standard
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that accorded physicians the option to
warn when they deemed it necessary.

As public health officials began to
consider the issues posed by the warning
of third parties discovered during the clin-
ical work of physicians to be at risk, they
sought to chart a response that was cog-
nizant of both the centrality of confiden-
tiality in the effort to control the spread of
HIV infection and the importance of en-
suring that known parties were informed
of their possible exposure to HIV. In Sep-
tember 1988, mandatory notification was
rejected in a report adopted by the Asso-
ciation of State and Territorial Health Of-
ficials, the National Association of County
Health Officials, and the US Conference
of Local Health Officials.3s Instead of
mandatory notification, these public
health officials argued for a ““privilege to
disclose,” thus freeing physicians from k-
ability for either breaching confidentiality
or not warning those who were at risk. In
so arguing, these officials were reasserting
the principle that had guided public policy
in the era before Tarasoff and that histor-
ically had guided physician behavior.

The doctrine of the privilege to dis-
close was a political compromise designed
to meet the concerns of a number of con-
stituencies, not all of whom shared as-
sumptions about the appropriate role of
physicians in protecting vulnerable third
parties from HIV infection. For all clini-
cians, the doctrine offered the freedom to
make complex ethical judgments without
the imposition of state mandates. For cli-
nicians committed to warning as mamy un-
suspecting partners as possible, it offered
the opportunity to act on their profes-
sional obligations without being burdened
by the dictates of the state. For those who
believed that breaches of confidentiality
were acceptable only in the rarest of cir-
cumstances, the privilege to disclose per-
mitted a principled recognition that disclo-
sure could be justified without the dangers
associated with an overbroad commit-
ment to notification.

Not only did the Guide to Public
Health Practice: HIV Partner Notifica-
tion Strategies3s reject mandatory notifi-
cation, it explicitly warned against ever
revealing the identity of the infected indi-
vidual, thus imposing on the process the
standard of anonymity rooted in the prac-
tice of contact tracing: ‘““The partner
should be notified in the same way as if the
index patient had asked for assistance in
notifying the partner; that is, the identity
of the index partner is not revealed.” Fi-
nally, reflecting a belief that public health
officials were best positioned to meet the
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challenge that originated in clinical prac-
tice, the report urged physicians to rely on
public health departments to undertake
the process of notification.

Between 1987 and 1989, 21 states
adopted legislation explicitly confronting
the issue of how and when physicians
could warn unsuspecting partners. In all
but two cases—North Dakota and South
Carolina—mandatory notification was re-
jected. Five states explicitly prohibited
the revelation of the identity of the in-
fected party to the individual being noti-
fied (George Washington University In-
tergovernmental Health Policy Project,
unpublished files, 1987-1989).

New York State’s 1988 confidential-
ity law,36 enacted after a complex process
of political bargaining, carefully circum-
scribed the conditions under which noti-
fication might occur while prohibiting the
revelation of the identity of the index case.
Under the law, physicians may disclose
the possibility of risk only when each of
the following conditions has been satis-
fied: (1) the physician reasonably believes
that notification is medically appropriate
and that there is a significant risk of infec-
tion; (2) the patient has been counseled
regarding the need to notify partners; (3)
the physician has reason to believe that
the patient will not notify partners; and (4)
the patient has been informed of the phy-
sician’s intent to notify partners and has
been given the opportunity to express a
preference as to whether the partners
should be notified by the physician di-
rectly or by a public health officer. Al-
though considerable latitude was thus pro-
vided for clinical judgment, the New York
law clearly sought to avoid a situation of
unbridled discretion, the kind of discre-
tion that was of concern to Harold Edgar
and Hazel Sandomire when they wrote,
““What most surprises us is that so many
legislatures are prepared to leave respon-
sibility for the choice of whether contacts
are made in the hands of physicians with-
out . . . indicating the basis on which they
are to make their choices.””37

But the political compromise repre-
sented by the privilege to disclose was ul-
timately vulnerable to charges that in
granting physicians broad discretion there
was no way to ensure that individuals at
risk would, in fact, be notified. Thus
Stephen Joseph, then commissioner of
health in New York City, challenged the
privilege-to-disclose doctrine that only a
year earlier he had helped to fashion when
he testified before the New York State
legislature that the state’s physicians were
failing to make use of their privilege to

warn. He urged a statutory revision, mak-
ing the notification of endangered, unsus-
pecting third parties known to the physi-
cian a legal duty.38

In some states the ““duty to warn”
perspective influenced practice even in
publicly operated STD clinics. In Florida,
for example, partners named by an index
patient in a syphilis investigation are no-
tified about their potential exposure to
HIV if the index patient is subsequently
diagnosed with HIV, even if that patient
does not provide their names. Although
the identity of the index patient is never
revealed, this practice does represent a
departure from the norm of voluntariness
that is so central to the contact tracing
tradition.

Although federal health officials have
clearly supported efforts on the part of the
states to fashion policy in this realm, the
PHS could most directly set policy for the
clinical services directly provided by
agencies such as the Indian Health Ser-
vice, the National Institutes of Health, or
the Health Resources and Services Ad-
ministration. And here federal officials
opted for required notification of known
partners when treating physicians be-
lieved that their patients with newly de-
tected HIV infection would not undertake
the process themselves. At the same time,
the PHS rejected the opinion of some of-
ficials as well as pressure from conserva-
tive political leaders to mandate the rev-
elation of the identity of the index patient
(R. Windom, assistant secretary for
health, memorandum, August 16, 1988).
Following the model of partner notifica-
tion derived from the tradition of contact
tracing in STD control programs, ano-
nymity of the index patient was to be
maintained. To ensure that this policy was
implemented, all PHS agencies were re-
quired to submit formal partner notifica-
tion procedures to the assistant secretary
of health for approval.

The commitment to index-patient an-
onymity was further underscored by the
response of James Mason, assistant sec-
retary of health, to an American Bar As-
sociation (ABA) recommendation assert-
ing that in some circumstances the
effective warning of third parties under the
privilege to disclose doctrine might re-
quire the revelation of the identity of the
index patient. The ABA group had rea-
soned that there were circumstances in
which a partner in an ongoing relationship
would have no reason to suspect that a
particular individual was the potential
source of infection, and that in these cases
a failure to disclose such information
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would be tantamount to no warning at
all.39 In a letter to Walter H. Beckham, Jr,
secretary of the ABA, on June 20, 1990,
Mason responded by arguing that any sup-
port for a breach of confidentiality—even
within the very limited clinical context
dealt with by the ABA—might be con-
strued by some as justifying such breaches
in STD clinics where the contact tracing
tradition held sway. As a result, the will-
ingness of individuals to participate in pro-
grams where cooperation was predicated
on strict adherence to the principle of con-
fidentiality could be affected. Rather than
risk confusion, the PHS chose to support
patient confidentiality under all circum-
stances, even those in which the ““duty to
warn”’ tradition was being invoked. In so
doing, the PHS determined that the ethical
obligation of clinicians to unsuspecting
third parties could be fulfilled through con-
fidential notification, the standard that was
central to the practice of contact tracing.
Conclusions

Early identification of HIV infection
in asymptomatic individuals will become
increasingly beneficial in the changed clin-
ical climate produced by the availability of
antiviral therapy, prophylactic antimicro-
bials, and other therapeutic interventions.
The case for partner notification becomes
especially important as the incidence of
HIV infection shifts from gay middle-class
men to other populations, in which the
level of awareness is lower and the capac-
ity to act on whatever awareness exists
may be limited; the needs of poor Black
and Hispanic women will bear special
consideration.

As increasing numbers of individuals
with HIV-related conditions come under
the care of physicians in settings other
than STD clinics, the question of the cir-
cumstances under which it is appropriate
to breach confidentiality to warn unsus-
pecting partners will be faced repeatedly.
Available evidence reveals that many per-
sons who know themselves to be infected
fail to inform their sexual partners of this
fact.40 Policy makers and clinicians will
need to consider whether the process of
notifying partners under such circum-
stances should be discretionary, as it now
is under the doctrine of the privilege to
disclose, or made mandatory. They will
also have to consider whether identifica-
tion of the index patient will be required if
notification is to serve its protective func-
tion. Finally, they will have to determine
whether clinicians themselves should un-
dertake the process of notification when
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they know the identity of unsuspecting
partners or whether that responsibility
should be given to public health officials.

From the perspective of the ethics of
the clinical relationship, those who may
have been placed at risk unknowingly
have a moral right to such information.
They are entitled to such information so
that they may take steps to protect them-
selves, so that they can seek HIV testing
and clinical evaluation, so that they may
commence treatment if necessary, and so
that they may avoid the inadvertent trans-
mission of HIV. The moral claim of those
who have unknowingly been placed at risk
entails the correlative moral duty of the
clinician to ensure that the unsuspecting
party is informed. Neither the principle of
confidentiality nor the value attached to
professional autonomy is an absolute.

Yet what seems so straightforward
given the ethics of the clinical relationship
is not so simple from the perspective of
public health. As commentators have
noted ever since the Tarasoff decision, it
is possible that widespread awareness of
the unconsented notification of third par-
ties placed at risk (even when such noti-
fication is undertaken as a matter of pro-
fessional obligation rather than legal duty)
could discourage individuals from seeking
care or from speaking candidly to their
caregivers. Policy makers simply do not
have sufficient data to resolve the question
of whether unconsented disclosure would
have this adverse impact. Thus policy will
have to be made in the face of uncertainty.
It will therefore be crucial to undertake
carefully designed investigations to study
the impact of physician disclosures to
third parties so that public policy can be
adjusted in the light of new evidence as it
becomes available. Finally, since itis clear
that private physicians are reluctant to un-
dertake the process of notification—either
because they believe it is beyond their pro-
fessional responsibility and training or be-
cause the time involved is viewed as
prohibitive—it will be necessary for public
health departments to undertake the task
of notification at the request of clinicians
who know the identities of third parties
who have been placed at risk. Despite its
limitations, such an approach has the ad-
vantage of utilizing the skills of those who
have been trained in partner notification
and who are aware of how crucial confi-
dentiality is to the process of informing
contacts.

If the duty to warn poses difficult eth-
ical questions, contact tracing does not.
Contact tracing typically entails neither
disclosure without the consent of the in-
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fected patient nor breaches of confidenti-
ality. In fact, it can be argued that public
health departments have a moral respon-
sibility to undertake efforts modeled on
the tradition of contact tracing programs
that can inform individuals at risk about
matters crucial to their lives and to the
lives of their sexual and needle-sharing
partners without recourse to mandatory
measures.

But such a moral injunction may cre-
ate difficult choices for policymakers, who
must try to balance these activities with
other moral claims on limited resources.
Whatever the strengths of contact tracing,
it is but one element in a much broader
array of educational and programmatic ef-
forts to limit the spread of HIV infection.*!
What proportions of the overall preven-
tion efforts should be devoted to this labor-
intensive and inevitably costly strategy?
How are limited resources to be allocated
among alternative strategies for achieving
behavioral change? To these questions
there can be no universal response, one
that is applicable to all locales with their
differing patterns of HIV infection. Tar-
geted programmatic reviews based on the
local epidemiological conditions and re-
source availability will be required. But
what an advance it will represent to face
the question of partner notification without
the misconceptions that bedeviled discus-
sions during the first decade of the AIDS
epidemic. O
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