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Sexuality and Contraception
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SUMMARY
Marked changes are occurring in the manner
in which developmentally handicapped
persons are being incorporated into socety.
These changes necessitate careful planning
and review of the consequences of social
interactions, induding those of sexual
development and fertility. Physicians and
other health care workers should familiarize
themselves with the current techniques of
contraception as they apply to the
developmentally handicapped and the current
status of consent as it applies to therapeutic
and non-therapeutic interventions, induding
advice about temporary and permanent
contraception. (Can Fam Physician 1986;
32:1631-1637)

SOMMAIRE
II se produit d'enormes changements au niveau de
l'integration sociale des personnes congenitalement
handicapees. Ces changements necessitent une
planification et une revision minutieuses des
consequences de ces interactions sociales, qui
comprennent celles du developpement sexuel et de
la f6condit6. Les medecins et autres professionnels
de la sante devraient se familiariser avec les
dernieres techniques de contraception, appliquees a
la personne handicapee congenitalement, et avec la
notion de consentement, qui s'applique aux
interventions therapeutiques et non therapeutiques,
comprenant des conseils sur la contraception
temporaire et permanente.
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W E ARE IN A PERIOD of
IV marked change in the manner

in which developmentally handicap-
ped persons (a descriptor clarifying
" mentally retarded" as including per-
sons who, in their formative years,
suffer mental impairment associated
with limitations in adaptive be-
haviour) are integrated into society.
Advances in care, support, education
and law have occurred in conjunction
with demonstrable changes in societal
attitudes. These advances have pro-
vided new opportunities for the devel-
opmentally handicapped to enjoy
more normal life experiences, includ-
ing sexual experiences.' The ap-
proach to medical care for develop-
mentally handicapped individuals

should be adapting to and evolving in
a manner parallel to these changes.

The historic approach to the care of
the developmentally handicapped has
been paternalistic and protective; it
has been based upon an attitude that
the Crown must protect those unfortu-
nates from the outside world and from
themselves. Roman Law in the 5th
century B.C. provided for non-judi-
cial guardianship: "If a person is a
fool, let his person and his goods be
under the protection of his family or
his paternal relatives, if he is not
under the care of anyone."'2 From
mediaeval English common law is
derived the doctrine of parens pa-
triae, the jurisdiction underlying the
appointment of guardians for persons
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found mentally incompetent by the
courts today. Under this jurisdiction,
the King took over the responsibility
for "lunatics" and "idiots" and their
assets, but only after a hearing to de-
termine their mental status and in ac-

cordance with a number of due
process guaranties.
The care of "lunatics" and

"idiots" differed widely. In the case

of lunatics, or mentally disturbed per-
sons, who owned land, the King be-
came guardian, maintaining the per-
son and the family out of the profits
from the land; if the lunatic regained
sanity, the King had to return the
property. "Idiots" fared less well: the
King seized the idiot's land, depriving
the person of the important rights at-
tendant on land ownership until death
occurred, when the land was returned
to the family. The King was allowed
to profit from the lands held during
this interval without any correspond-
ing duty to maintain the person's fam-
ily. Juries became extremely reluctant
to declare anyone an idiot, given the
dire consequences; as a result few
persons were found to be idiots and
many more to be lunatics during this
period.3 As the jurisdiction over men-
tally incompetent persons developed,
it changed from a prerogative exer-

cised for the benefit and profit of the
Crown to a parental and protective ju-
risdiction exercised for the benefit of
the incompetent person.3
The changing approach to develop-

mentally handicapped persons in-
cludes both the philosophy of "nor-
malization"'4 and a shift from
paternalistic approaches to those
which enhance the rights and auton-
omy of handicapped persons.5 "Nor-
malization", as defined by Wolfens-
berger, states that the environment
and daily lives of handicapped indi-
viduals should be as normal as pos-
sible, given the handicapping condi-
tion, and establishes integration into
the community as a goal.4 As a result
there has been a move to de-institu-
tionalize the developmentally handi-
capped from large hospital-like set-
tings into community-based facilities
such as group homes and into foster
care. At the same time increasing ef-
forts have been made to define and
defend the rights of these persons.
Legal protection may be found in pro-
vincial Human Rights Codes which
prohibit discrimination on the basis of
mental disability, and in the Canadian
Charter of Rights and Freedoms, most
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notably in Section 15.6 This section
states that:

Every individual is equal before
and under the law and has the right
to equal protection and equal bene-
fit of the law without discrimina-
tion based on . . . mental or physi-
cal handicap.

The rights set forth in section 15 as
well as the remainder of the Charter
are subject to Section 1, the interpre-
tation of which will be a key feature
of constitutional jurisprudence.7 Sec-
tion 1 states that:

The Canadian Charter of Rights
and Freedoms guarantees the rights
and freedoms set out in it subject
only to such reasonable limits pre-
scribed by law as can be demon-
strably justified in a free and demo-
cratic society.6

Since it is estimated that 2.5% of all
children have mild to severe retarda-
tion, and since one-third of this group
(0. 9%) have significant impairment of
adaptive behaviour in adult life,8 a
substantial part of our health care sys-
tem is involved in providing services
to developmentally handicapped per-
sons. De-institutionalization has re-
sulted in family physicians providing
the majority of primary care for these
persons, 95% of whom are only
mildly or moderately handicapped,
and 90% of whom are living in the
community, outside large institu-
tions.8' 9

Ethical, Social
and Legal Issues

Sexuality is a natural integral
aspect of human growth and develop-
ment and is reflected in the expres-
sions and perceptions of the individ-
ual and in his or her relationships with
others.10 Given the shift of more de-
velopmentally handicapped individ-
uals to the community, supported by
effective programs in body aware-
ness, social interactions and sexuality,
it is predictable that sexual activity
will increase. Chamberlain's study
demonstrated no differences between
the sexual activity of mildly retarded
females aged 15- 19 and that of com-
parable "normal" adolescents in a
metropolitan setting.1
With the opportunity for increased

sexual freedom comes the responsibil-
ity for the consequences of exercising
that freedom. This responsibility in-
cludes consent of the sexual partner,

for sexual activity is acceptable only
when both partners consent to that ac-
tivity. It also includes responsibility
for that activity's possible outcomes,
including pregnancy. Traditional ap-
proaches to care, influenced by pater-
nalism, largely prevented this possi-
bility by providing custodial care in
institutions where sexual expression
was not encouraged. In Alberta and
British Columbia, additional "protec-
tion" was introduced in the form of
eugenic sterilization laws for certain
categories of persons, including
"mental defectives"; these laws were
not repealed until 1972 in Alberta and
1973 in British Columbia.1"
Two arguments have often been

cited in defence of preventing devel-
opmentally handicapped individuals
from having progeny: first, such per-
sons may be unfit to be spouses or
parents, as they may lack an apprecia-
tion of the nature and consequences of
marriage and parenthood; secondly,
their offspring may be more likely
than children of non-developmentally
handicapped parents to have mental
handicaps. With respect to the capac-
ity to enter into marriage, statutory
prohibitions in force in seven Cana-
dian provinces in 1971, against mar-
riage of persons considered to be
mentally incapable, appeared to have
had little influence on actual marriage
rates. 12' 13 Legal barriers to marriage
for developmentally handicapped per-
sons, formulated simply on the basis
of the handicap, without any assess-
ment of actual capabilities, may be
subject to challenge on the basis of
the Charter of Rights and Freedoms.
Societal attitudes may remain relative
barriers, to be overcome by successful
education programs directed to soci-
ety at large, as well as to develop-
mentally handicapped individuals.

Considerable research has been
done in attempting to document the
state of offspring of developmentally
handicapped parents. Reed and Reed
surveyed families in the U.S.A.,
using a sample size of over 80,000
persons.14 The researchers, using an
IQ of 69 as a threshold of retarda-
tion, found that nearly 40% of the
children in families where both
parents were retarded demonstrated
retardation, with a mean IQ of
74. 14, 15 When only one parent had an
IQ below 80, 14% of the children
were considered to demonstrate retar-
dation, but over 50% had IQs higher
than 90. When neither parent had a
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documented mental handicap, 1% of
the 7035 children were considered to
be retarded.15

Before attempting to draw conclu-
sions of a familial or genetic nature
from the above data, one must con-
sider the results of the Heber and
Garber study conducted in Milwaukee
in 1975.13, 16 The authors attempted to
ascertain whether ghetto children con-
sidered at risk for developmental
delay on the basis of low maternal IQ
could be helped by pre-school educa-
tion programs and training for the
mothers. At age 5'/2 years, the experi-
mental group (which had received
special attention for five years) had a
mean IQ score of 122, the control
group a corresponding score of 91.
This study, while not without its crit-
ics, suggested that children of men-
tally handicapped parents can poten-
tially achieve normal educational
development, at least in the early
stages, given extensive support.13 It is
evident that the causes of develop-
mental handicaps are often multifac-
torial, involving complex interactions
of birth trauma, diseases and acci-
dents, environmental factors and ge-
netics. As a consequence, a "blan-
ket" restriction against parenthood or
removal of fertility of development-
ally handicapped persons cannot be
supported. 1'
The evaluation of effective parent-

ing is a task complicated by the lack
of generally accepted standards in the
community. Opinion is divided, too,
on the treatment of mental disability
in child-welfare law.'7 Czukar has re-
viewed the legal, medical and social
issues involved in parenthood for de-
velopmentally handicapped people
and has reached these conclusions:
* Assumptions about the ability of
developmentally handicapped persons
to parent based solely on IQ scores
are erroneous.
* Some retarded parents can provide
loving, safe and secure home environ-
ments.
* Special supports for the children of
developmentally handicapped parents,
particularly in the early years can
compensate for deficiencies in intel-
lectual stimulation at home.13
Developmentally handicapped per-

sons are increasingly being integrated
into the community, with some of their
necessary social and health supports
defined and their rights strengthened.
Those remaining in institutions either
because of the severity of their handi-
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caps or the lack of community alterna-
tives should also be supported with the
goal of full expression of their sexual-
ity within their own limitations. The
same consequences of sexual expres-
sion apply in institutions, and account
must be taken of the added factor of
living at close quarters with many
other individuals. Since obstacles exist
to marriage and parenthood, contra-
ception is clearly a major health care
priority for the developmentally handi-
capped in all settings, as it is for other
groups in society.

Assessment
of Contraceptive Needs

As with all patients, the family phy-
sician must attempt to define the spe-
cific contraceptive needs of the devel-
opmentally handicapped person and
match these with the techniques avail-
able, taking into consideration the ap-
plicable risk factors, such as smoking,
and the supports available, such as
someone to assist with daily medica-
tion if necessary. Just as with other pa-
tients, the physician must be satisfied
that the appropriate consent for the
contraceptive treatment is obtained. In
addition there are particular issues to
be considered in providing such ser-
vice to members of this population.

Is the Individual Fertile?
Several genetic conditions seem to

render the developmentally handicap-
ped infertile. There have been no re-
ported conceptions fathered by males
with Down's syndrome.18 Kline-
felter's syndrome (x, xY) is character-
ized by azoospermia; only rarely is
spermatogenesis sufficient to permit
fertility.19 Turner's syndrome (45, x)
prevents sexual maturation and fertil-
ity unless mosaicism (45, x/46XX) is
present, as it is in 25% of cases.19

Is the Individual
Likely to be Sexually Active?

This is a very difficult question to
answer for many groups in society.
The extent of an individual's develop-
mental handicap is frequently de-
scribed in two ways: the degree of
handicap (mild -. profound, usually
determined by measurements such as
IQ tests) and the level of functioning
high -- low, usually consisting of an
assessment of the performance of daily
living activities by family members
and care-givers). Chamberlain con-
firmed that sexual activity correlated

positively with the level of function-
ing.'

Is the Individual
at Riskfor Sexual Abuse?

As developmentally handicapped
individuals mature, whether they
move into group or foster homes, re-
main at home, or are institutionalized,
physicians must be aware that they are
potential victims of sexual assault, as
are other individuals in the commu-
nity. Chamberlain's survey of devel-
opmentally handicapped women living
in the community revealed that one-
third of mildly retarded and one-fourth
of moderately retarded adolescents had
been victims of rape or incest.' As de-
termined in studies of rape in the gen-
eral community, the assailants were
likely to be family members or persons
well known to the family. No compa-
rable Canadian data could be found,
but the practitioner should consider de-
velopmentally handicapped women at
risk for sexual abuse and should help
to organize supports appropriately; this
response includes consideration of
contraception.

Can the Individual Give Consent?
The right to self-determination is

fundamental, and the patient's auton-
omy and right to inviolability are pro-
tected through the doctrine of in-
formed consent in Canadian common
law. Before medical treatment may be
provided to an individual, that person
must make an informed decision to
choose that particular treatment from
that particular practitioner.20 For con-
sent to be valid in law, it must include
the following three components:
* The consent must be voluntary, that
is, free of coercion.
* The patient must have the necessary
information to make the decision.
* The patient must have the mental
capacity to appreciate exactly what
she/he is consenting to and the impli-
cations of that consent.2'
Dickens has advocated replacing the
term 'informed consent' with 'in-
formed decision making', since in-
forming and consenting are actions
moving in opposite directions.22 The
core issue is the process of disclosing
and assessing information between the
two members of the relationship, the
patient and the physician.

Since the Supreme Court of Can-
ada's decisions in two cases in 1980,23
Canadian doctors have been bound by
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a duty of disclosure which requires
them to disclose, except in certain cir-
cumstances, "the nature of the pro-
posed operation, its gravity, any mate-
rial risks and any special or unusual
risks attendant upon the performance
of the operation", and to answer the
patient's specific questions. 24 25 Fail-
ure to disclose adequately may result
in an action for negligence, while fail-
ure to obtain any consent at all may
result in a battery action.26' 27 The ap-
plication of consent law to develop-
mentally handicapped persons requires
particular care, legally and medically.
This is partly because the law is devel-
oping as the radical change brought
about by the Supreme Court is inte-
grated with and elaborated on in other
decisions, and partly because the law
of mental incompetency requires re-
form.
The mental capacity of the patient is

a matter of obvious concern when
treatment to prevent conception is
being considered for a person with a
developmental handicap. Many such
individuals have the capacity to con-
sider the consequences, and to assess
the risks and benefits of treatment, as
well as to make the decision about
treatment. Where this is so, the deci-
sion of the individual should be re-
spected. In other cases, a guardian or
substitute decison maker may have
been empowered by a court to make
decisions, either through a general
power or through a power restricted to
making medical care decisions. Such a
guardian is appointed only when the
individual under consideration has
been found mentally incompetent by a
court, applying the provincial legisla-
tion on mental incompetency.
The legislation in most provinces

provides neither a standard by which
the guardian's conduct can be mea-
sured nor any limitations on the types
of decisions that may be taken. A case
currently before the Supreme Court of
Canada, Re Eve poses the issue of
whether the court has jurisdiction,
under its parens patriae power, to
order a sterilization for contraceptive
(i.e., non-therapeutic) purposes for a
developmentally handicapped woman
(see discussion below).28 Complicat-
ing that case is the lack of a finding of
mental incompetency by the trial
judge, which may mean that the court
does not have parens patriae jurisdic-
tion, since the person before the court
does not have the legal status of a men-
tally incompetent person. The case

raises the issue of limitations on the
power of guardians, particularly to
order non-therapeutic procedures.
American jurisprudence is beginning
to distinguish decisions that must be
made by courts from those that must
be made by guardians, considering
such dimensions as the degrees of in-
trusiveness and risk, the urgency of the
decision, conflict of interest and good
faith, and the novelty of the treat-
ment.29 Set against the right to refuse
treatment has been the state's interest
in preserving life, protecting the inter-
ests of innocent third parties, and pre-
venting suicide.29 30 Cases concerning
withholding treatment, such as Re
Quinlan, raise some similar legal and
ethical issues.3"

In Ontario, where current legislation
is similar to that of most other com-
mon law provinces, few development-
ally handicapped adults, even among
those who are severely or profoundly
retarded, have been found mentally in-
competent by a court, a time-consum-
ing and costly process. All other de-
velopmentally handicapped persons
are presumed to be competent in law
and retain all the rights individuals in
society possess. The physician, how-
ever, must still satisfy him- or herself
that the handicapped patient is men-
tally capable of making an informed
decision and has given an informed
consent before treatment can begin. In
instances where the individual appears
to lack the appropriate mental capac-
ity, a second opinion concerning that
capacity may be both helpful and ad-
visable. It may be necessary to exam-
ine the legislation governing any insti-
tution in which the person is located,
for provisions authorizing substitute
decision making, such as: legislation
governing public hospitals, facilities
for developmentally handicapped per-
sons, or psychiatric facilities.

In some limited situations, such as
emergencies where death or serious
and permanent physical harm would
result if action were not taken, and
where the patient is unconscious or
otherwise incapable of reaching a deci-
sion, it is generally permissable to
treat without consent.32 In the remain-
ing instances where the individual is
considered mentally incapable of de-
ciding on treatment, where no guard-
ian has been appointed, where no
emergency exists, where there is no
special legislation mandating action or
authorizing substitute decision mak-
ing, both the physician and the patient

find themselves in an extremely diffi-
cult position. If no one is willing or
able to make a application for guard-
ianship at this stage, the handicapped
person has legal rights, but they are
rights which cannot be realized. Re-
form of provincial guardianship stat-
utes (which has been carried out in Al-
berta and has been under consideration
in several other provinces, including
Ontario) may lead to enhanced service
for such persons on an authoritarian
basis. In the meantime physicians ad-
vocating a course of treatment for such
patients might best seek legal advice.

Another change occurring in the
area of consent for persons found men-
tally incompetent by the courts is in
the nature of the directions given to the
court-appointed guardian. A legal
guardian has traditionally been ex-
pected to use a "best interests" test to
make a decision on behalf of an in-
competent person; this test required
that the guardian "employ his own
(presumably "normal" and "ra-
tional") attitudes and values in assess-
ing the options and reaching the
"best" decision. "33 An alternative
test, gaining some currency is the "in
the shoes of" test, which requires the
guardian to choose as it is anticipated
the incompetent person would choose,
in his or her own environment and ac-
cording to her or his own values if he
or she were competent. 33 34 This test
has potentially major implications for
decision making with respect to preg-
nancy avoidance and management if it
should be adopted by the courts and
the legislatures.

Contraceptive Techniques
Oral Contraceptives

Oral contraceptives (ocs) have been
widely used in effecting contraceptive
control in the developmentally handi-
capped, as in the general population.
They were the second most common
form of contraception used by devel-
opmentally handicapped adolescents
in Chamberlain's review,1 and they
are probably the most common form of
contraception used in Canada by de-
velopmentally handicapped women.
The advantages of oral contracep-

tives for developmentally handicapped
women are largely congruent with
those for the general population: a high
rate of efficacy, few side effects, and a
reduction in dysmenorrhea. This last
attribute is a definite advantage for de-
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velopmentally handicapped women
with behaviour disorders, as these
often increase during menses.
The general cautions about ocs

apply to the developmentally handi-
capped population (see paper by Dr.
Marion Powell, pp 1661-1664 in this
issue).3 There are, however, some
very specific concerns about their use
in this population:
* Informed Consent. Recent court de-
cisions, supported by the 1985 report
for Health and Welfare Canada,35 ob-
lige practitioners to explain, in signifi-
cant detail, the material and substantial
risks of oral contraceptive use.36 It is
clear that the physician cannot abro-
gate this duty because of an opinion
that the patient cannot comprehend the
information.
* Compliance. Special education may
be necessary, as well as the involve-
ment of a care giver, to ensure daily
pill taking. The use of 28-day pack-
ages is helpful to reinforce regularity.
* Drug Interactions. Many develop-
mentally handicapped persons are on
anticonvulsants, and it is well recog-
nized that these medications reduce the
efficacy of oral contraceptives, as do
many antibiotics and psycho-active
drugs.35 Correspondingly, the fluid re-
tention-commonly associated with ocs
can precipitate seizures.3
* Contraindications. Homocystinuria
results in an increased likelihood of
thrombosis. Several conditions asso-
ciated with mental retardation result in
liver disease. These include tyrosine-
mia and other aminoacidopathies, gly-
cogen-storage diseases, and other dis-
eases with defects in the metabolism of
carbohydrates, Wilson's disease and
other inborn errors of metabolism.37
Ocs are not indicated if there is active
liver disease or a hypercoagulable
state.
* Women over 35. All oral contracep-
tives (including the progesterone-only
preparation) available in Canada now
carry the precaution: "After the age of
35 years, for purposes of fertility con-
trol, oral contraceptives should be con-
sidered only in exceptional circum-
stances". Practitioners will need to
decide in collaboration with others
whether developmentally handicapped
persons who are aged 35 or over are
persons in exceptional circumstances.
This decision is particularly critical, as
one of the most common contraceptive
options chosen at this age by persons
who are not developmentally handi-

capped is sterilization, and the legal
aspects make this choice extremely
problematical at the present time (see
below).

Intra-Uterine Devices
Intra-uterine devices (IUDs) have

been widely used for conception con-
trol in the developmentally handicap-
ped population. Chamberlain found
them the third most commonly used
technique,1 and one author has re-
cently recommended them as the ideal
contraceptive.15 We cannot agree for
several reasons:
*IUDs require placement under exact-
ing conditions. The positioning of the
patient and technique of placement
may be perceived as highly threatening
to some developmentally handicapped
patients, and the re-checks required
may accentuate this perception.9
Counselling and careful explanation of
the procedure in advance may alleviate
these fears.
* IUDs are associated with a much
higher incidence of pelvic inflamma-
tory disease than are other contracep-
tives. 35, 38 The common symptoms of
this disease are lower abdominal pain,
fever, cramps and vaginal discharge.
Developmentally handicapped persons
may not be able to convey new symp-
toms easily to a care provider, and in-
creased morbidity may result.
* Partly as a consequence of the last
point mentioned, IUDs are now not
generally recommended for nulli-
parous women.35 39

Barrier Methods
Little published work describes the

use by developmentally handicapped
persons of barrier methods such as
condoms, foam and diaphragms.
Chamberlain found no users of these
methods,1 and one author has stated
that these methods have no relevance
for the mentally handicapped.15

These contraceptive methods could
be considered for particular develop-
mentally handicapped persons for
whom education was deemed possible
and whose level of compliance was an-
ticipated to be high. Cervical caps may
be a possible option, as they could be
inserted and changed by a health care
worker at regular intervals if the per-
son is unable to manage the insertion.
They have the theoretical risk of toxic-
shock syndrome in an analagous fash-
ion to tampons, and this risk would
need to be taken into consideration.

Long-Acting Progestins
Injectable contraceptives such as

depo medroxyprogesterone acetate
(DMPA, available in Canada as Depo-
Provera) have been widely used
throughout the world for fertility con-
trol, including that of developmentally
handicapped women. DMPA, which
has no estrogenic or androgenic prop-
erties, substantially reduces related
side-effects as compared with combi-
nation ocs.35 It has also been de-
scribed as having fewer known risks of
serious adverse reactions than the
other highly effective means of contra-
ception such as ocs and IUDS. 35 40
Pregnancy rates for women using a
150 mg injection of DMPA every 90
days have ranged from 0.0 to 1.2 per
100 women/years.
There are several advantages in

using DMPA as a contraceptive for de-
velopmentally handicapped women:
* Compliance and education are not as
important for efficacy as they are with
ocs and barrier methods.
* The three-month timing of injections
provides an opportunity for regular
contact with the health care system.
* The resultant amenorrhea and subse-
quent avoidance of dysmenorrhea may
prove beneficial both for hygiene and
for behaviour.
On the other hand, there are also

concerns about the use of DMPA:
* Awareness of the severity of the sec-
ond-generation consequences of the
use of diethylstilbestrol (DES) in the
1940s and 1950s supports caution be-
fore general adoption, despite lack of
similarity of the compounds.
* One Canadian report has suggested a
higher incidence of breast cancer in
users of DMPA,41 although this report
has been criticized extensively for its
methodology.42 A higher incidence
was not found in a subsequent histori-
cal cohort study, although only five
years' follow-up was reported.43
* Groups such as the Canadian As-
sociation for Community Living and
the Canadian Association for the Men-
tally Retarded have urged a morato-
rium on the use of DMPA, citing both
health and rights concerns.
* Concerns have been expressed about
the effect on gender identification for
developmentally handicapped women
whose periods have been stopped by
other means.'" Similar arguments
could conceivably be raised concern-
ing DMPA.
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At the time of writing, the Drug Di-
rectorate, Health and Welfare Canada,
is actively considering the approval of
DMPA as a contraceptive, and a deci-
sion is expected shortly. DMPA is cur-
rently licensed as a contraceptive in 85
countries, including the United King-
dom, but not the United States. It is
also uncertain whether DMPA, if ap-
proved in Canada, will carry a warning
about use by women over the age of 35
as do other ocs. A physician now
using the drug for menstrual control or
contraception would be prescribing a
licensed drug for an unapproved use.
In fact, "approval" by the Health Pro-
tection Branch of Health and Welfare
Canada permits the manufacturer to
promote or advertise the use of a given
drug for a particular clinical indica-
tion. Physicians may prescribe a drug
for other indications where, in their
judgment, the benefits outweigh the
risks, the appropriate information has
been disclosed to the patient, and con-
sent has been established.42

Sterilization
Few issues concerning handicapped

persons have been the source of as
many divergent viewpoints and arti-
cles as has sterilization. Following the
rise of the eugenics movement in the
19th century came efforts, in the first
half of this century, to impose involun-
tary sterilization on the development-
ally handicapped of this country as
well as elsewhere.45 Only relatively
recently have eugenics laws been re-
scinded. 11

Since 1978, a moratorium has been
imposed on the use of public hospitals
for the non-therapeutic sterilization of
minors in Ontario; non-therapeutic
reasons include contraception.46' 47
The issue has been enhanced both in
visibility and in importance by the
Charter of Rights and by the "Eve"
case, now before the Supreme Court of
Canada. It is hoped that this case will
provide guidance on the legal issues
relating to the whole continuum of fer-
tility, contraception and steriliza-
tion.44 48 In this case the mother of a
developmentally handicapped young
woman sought in the P.E.I. courts an
order declaring her daughter mentally
incompetent, appointing herself as
guardian, and authorizing her to con-
sent to a tubal ligation for her daugh-
ter.28 The trial judge refused to autho-
rize "Eve's" mother to consent to the
tubal ligation. He stated that the court

itself did not have the authority or ju-
risdiction to authorize a surgical proce-
dure purely for contraceptive reasons.
The P.E.I. Court of Appeal found that
the court itself had jurisdiction, under
its parens patriae power, to authorize
a non-therapeutic sterilization of a
mentally incompetent person. The ap-
peal from this decision has been heard
by the Supreme Court of Canada, and
a judgment is pending.
The appeal to the Supreme Court in

the Re Eve case has much broader re-
levance than simply the issue of sterili-
zation. This case may give our country
a ruling on whether there is any au-
thority in statute or common law
which would allow substituted consent
to be given by a third party to non-
therapeutic procedures for develop-
mentally handicapped adults49 and
may clarify issues such as the prescrip-
tion of contraceptives.
Some issues related to the choice of

sterilization method for development-
ally handicapped persons are similar to
those for persons not so handicapped.
Where stable relationships are in-
volved, strong consideration should be
given to male sterilization, since the
procedure is less intrusive and less
risky. Hysterectomy is an inappropri-
ate treatment for contraception alone;
there should be strong medical reasons
for the removal of menses.

Conclusions
The increased integration of devel-

opmentally handicapped persons into
the community has focused attention
on issues common to the general popu-
lation, such as sexuality and contra-
ception. Health care providers are
faced with the increased complexity of
choice in ensuring the safety of per-
sons with impaired intellectual and
adaptive functioning, while not in-
fringing on their rights, and while
making certain that the consequences
of the assumption of those rights are
not overlooked. The balance is ex-
tremely delicate. (#)
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